Attorney & Counselor at Law

Stephanie Johnson O’Day, PLLC

540 Guard Street, Suite 160
Post Office Box 2112
Friday Harbor, WA 98250-2112

Telephone: (360) 378-6278 Fax: (360) 378-5066

E-Mail: sjoday@rockisland.com

Francine Shaw, Land Use Planner
E-Mail: fshaw@rockisland.com

December 8, 2017

Ms. Julie Thompson, Land Use Planner

San Juan County Department of Community Development
P.O. Box 947

Friday Harbor, WA 98250

RE: Orca Dreams LLC Response to Loring SEPA Appeal
Proposed Four-Slip Joint-Use Dock and RO Desalination System
SSDP File No. PSJ000-17-0003

Dear Ms. Thompson:

This letter is in response to the November 8, 2017 appeal filed by Attorney Katie Loring on
behalf of Kimbal Sundberg and his wife, Debra Clausen; Gretchen Allison; James Ut r and his
wife Camille Uhlir;, Martha Scott; Catherine Drew Harvell and her husband, Charles Greene;
Michael Prentiss; and Nancy Morgan and her husband Chris Morgan in regard to San Juan
County’'s SEPA Mitigated Determination of Non-significance issued for the above noted
project.

Ms. Loring cites seven issues as ground for appeal:

Lack of Analysis of Desalination and Discharge of Saline Brine;

Inadequate Analysis of Impacts to Eelgrass and Macro Algae;

Inadequate Analysis of Impacts on the Pocket Beach, Forage Fish and Migrating
Salmon;

Inadequate Analysis of Impacts to Southern Resident Killer Whales;

Inadequa Analysis of Visual and Aesthetic Impacts;

Lack of Analysis of Impacts to Navigation and Recreation; and

Lack of Analysis of Potential Alternatives.
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These appeal issues have been addressed in detail in the Orca Dreams revised biological
evaluation prepared by Fairbanks Environmental Services dated October 24, 2 7 and
response to the University of Washington SEPA appeal, as well as the Detaile 'roject
Description and Regulatory Analysis attached to the Shoreline Substantial Development
Permit application for this proposal (SSDP File No. PSJ000-17-0003). These documents and
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responses are incorporated herein by reference to avoid repeating the same information.

Summary of Facts

The Loring appeal letter provides a section titied “Summary of Facts.” While the Orca Dreams
property has a complicated permit history, some of the “facts” stated in the letter are
misleading or irrelevant to the instant application. Those “facts” are addressed below.

Change in Dock Length

The appellants state that the withdrawn 2014 Shoreline Substantial Development Permit
(SSDP) application proposed a 240-foot long joint-use dock and, now, the current March
2017 application proposes a 260-foot joint-use dock eluding that the current dock is
somehow encroaching further into the marine environment thus creating greater
environmental impacts than the prior proposal.

This is simply not the case. While the length of the dock under the current proposal has
increased 20-feet in length over that proposed in 2014, the increase is on the landward end
of the proposed pier to avoid the need to grade and fill the shoreline bank so access to the
dock could be gained from the existing grade of the beach access road. The proposed
dock has not been pushed further seaward. Both proposals place seaward of the proposed
dock at the -7’ tidal elevation. (See enclosures.)

Decrease in Number of Boat Slips

The appeal letters states that the 2014 application proposed a six-slip moorage facility
while the current proposal proposes only four, yet the length of the dock has not been
reduced.

The proposed dock has undergone several re-designs over the years. When the initial
application (File No. PSJ00-14-0008) for the dock was submitted to San Juan County in
March 2014, the proposed length of the dock was 265-feet and included a 90-foot long
float with six moorage slips. It was later revised reducin the length of the dock to 240-feet
and the float to 60-feet with four moorage slips. The purpose of the revision in float length
was to reduce potential impacts created by six boats. It resulted in the proposed dock
being pushed landward 20-feet. That application was subsequently withdrawn.

The current proposal was submitted in March 2017 under a new application (File No.
PSJ00-17-0003). It continues to propose a 60-foot long float for the moorage of four boats.

Prior SEPA Determination

The appeal letter points to the County’s prior withdraw: of the SEPA MDNS and request
for additional information issued for the now withdrawn SSDP application (File No. PSJ00-
14-0008). The majority of the information requested by e County at that time is included
in the application currently under review.
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One of the issues, the alleged need to conduct a study of dispersal patterns in False Bay,
has not been addressed in the SEPA checklist or the BA for this  oposal be: yitt
been found to be unnecessary under current director, Erika Shook. In her March 7, 2016
letter Ms. Shook stated that because no fuel storage or fueling is proposed on the dock and
that the environmental checklist states that the ramp and float will be removed and stored
on an upland site from October to May each year, these actions are sufficient to
significantly reduce the risk of fuel spills caused by boats coming loose and grounding
during a storm event. (See attachment.)

e Change in Proposed Dock Location

The appeal letter questions the location of the proposed dock as shown on Page 8 of
Appendix C of the initial BA prepared for this proposal and states they are misleading.
Page 8 shows two photographs of the dock with regard to proximity to eelgrass and bull
kelp. While the two photographs show the dock in slightly but not significantly different
orientations, the photographs are for illustrative purposes only and are not significantly
different. They are not misleading. The appellants should rely on the deta :d information
provided on the permit drawings prepared for this proposal.

e Storm Protection

The appellants are concerned that there is no analysis as to how the dock and boats tied
thereto will be protected from storms while the dock is still in the water.

The attached editorial prepared by David Pascoe regarding dock and boat survive during
the 1999 hurricane season (Hurricanes Andrew and Hugo) provides valuable insight. In
this editorial Mr. Pascoe provides the following tips for protecting a dock and the boats tied
to it during a hurricane.

The vulnerability of the dock location;

Dock and slip orientation paralliel with the wind and wave direction;
. Dock design and construction; and

Slip size

ropa

Vulnerability

The dock is located in the center of a cove and is protected from the prevailing winds that
come from the southwest by a large rock outcropping located at the south en of the
beach. ...e dock has been designed by Waterfront Construction to withstand site specific
conditions such as high wind and wave action. The applicant plans to remove the float
section from the proposed dock during the stormy season when the potential for damage
caused by high winds is greatest. Although there are wind events outside of the winter
months they are typically of less strength. The rock outcropping that is located about 95
feet seaward of the seaward end of the proposed float acts like a breakwater, significantly
reducing wave action in the cove, even during stormy weather. The applicant took several
videos of the proposed dock location during the winter storms of 2015/2016 and one that
recently occurred this fall, 2017. (See attached thumb drive.) The videos show that the
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rock outcroppings significantly minimize the intensity of wave action in the cove than what
is experienced further seaward of the dock site.

Dock and Slip Orientation

When a dock and moorage slip arrangement is oriented parallel with the wind there is little
chance for the dock and boats to be broadsided by wind and wave action. The prevailing
winds experienced at the proposed dock site generally come from the southwest as is
evident in the videos. The Orca Dreams’ dock and moorage slips will be oriented in a
southwest direction and parallel with these wind patterns.

Dock Construction

The way a dock is constructed and the materials used are a primary factor affecting stability
during a wind storm. Older docks constructed with creosote pilings and wood are more
likely to be destroyed than those constructed with substa ial materials.

In this case, the Orca Dreams dock has been designed by Waterfront Construction, a
reputable firm out of Seattle, which has extensive experience in designing and constructing
docks throughout Pacific Northwest and the San Juan Islands. The pier and ramp are to be
framed with welded aluminum square tube and held in place with ten 10" diameter steel
pilings. The float will be framed with wood and will be held in place with 10" steel pilings,
one at each corner of the float along with two float anchors at the seaward end of the float.

The most severe winds at this location occur during late Il through spring. While they can
be significant, wind storms experienced during the boating season never reach the speeds
of hurricane force winds. The Orca Dreams dock will 1 t be in the water during the off-
season months when the winds are the strongest and, therefore, the chance for damage
during these months has been eliminated.

o State Department of Health Review of the Proposed RO Desalination System

The appeal letter indicates that it is the policy of the County’s Health Department to have

plans for RO desalination systems reviewed by the Washington State Department of
Health.

Hart Pacific Engineering is designing a Group B Water System to serve the three Orca
Dreams parcels and has been working closely with Kyle Dodd, SJC Environmental Health
Manager. The proposed desalination system is to be included as an element of the Group
B System. Since the RO Desal System has not received land use approval, it makes no
sense to involve the State Health Department at this stage of the permitting process.
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Appeal Issues Not Addressed in Orca Dreams’ Response to UW SEPA Appeal
e Desal System Impact on Small Organisms and Larval Stages of Marine Organisms

The SEPA appeal indicates that there is no analysis of the “significance” of impacts to small
organisms and larval stages of marine organisms that will be entrained with seawater at the
intake pump or those that may be impaired on the intake screen.

Page 39 of the revised BA states that the screen on the proposed intake filter will be finer
than the WDFW standards. This alone will reduce the impact to organisms that can be
entrained or impaired by the system. Furthermore, since the volume of seawater that will
be pumped when the system is operating at full capacity equates to 0.33 percent of the
water volume of the small cove in which the system will be located, the impact on
impingement onto the filter screen and entrainment into the intake will be very low.

The 2009 study titled The Current Status ~* Desalination Systems in San Juan County,
Washington, Executive Summary and Technical Supplement states on Page 8/8 that some
small swimming and various planktonic forms will not be excluded by screen intakes but will
be captured by influent filters at the RO plant. Assuming proper design, most or inisms
should be filtered out and returned to the sea before getting to the high pressure system.

e Mooring of Boats up to 35” Guarantees Impact to the Eelgrass Beds and Macroalgae

The appellants state that they guarantee there will be impacts to the eelgrass bed to the
south of the dock from prop wash and maneuvering of boats but cite no facts to support this
hollow allegation. When Fairbanks Environmental Services evaluated the seafloor for
eelgrass and macroalgae they found a deep water channel in which boats could maneuver
to and from the proposed dock location which would significantly reduce the impact of
sediments reaching the eelgrass and algae beds. Prop wash would only occur during times
of low tide which are far and few between at this site. (See tide chart attached to the Orca
Dreams response to the UW SEPA Appeal.)

o Sediment Pumping

The appeal letter states that the proposed dock will likely cause sediment pumping 1e to
its location in shallow water and will impact marine life.

Pumping mav only occur during low tide events when water levels in the cove are shallow.
(See page .. of the BA.) Even at EL. there will be three feet of water at the seaward end
of the float. The pumping action could dislodge sand and fine sediments un r the dock
and leave coarse sediment in place. However, the substrate under the fioat is hard sand
with no trace of macroalgae. Sparse patches of eelgrass are located over 25 feet away
from the float. Any sedimentation caused by pumping will settle on the seafloor before
reaching the eelgrass.
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The Dock Will Not be Used For Whale Watching

The appellants have alleged that the proposed dock will add increase whale watching
activity in Haro Strait and Strait of Juan de Fuca. How they came to this conclusion is mind
boggling. Whale watching is readily available from the uplands of the Orca Dreams
property. There is a clear line of site from the property to Haro Strait and Strait of Juan de
Fuca. The applicants have constructed a fire pit patio seaward of their home near the top
of bank where they regularly sit and watch the whales. There is no intention to use boats
moored at this dock for whale watching.

Visual and Aesthetic impacts

This issue was well addressed in our response to the UW SEPA Appeal. However, the
appeal claims that the appellants will have « :ar view of the proposed joint-use dock from
their properties.

Attached are an aerial photo and a topographical map that shows the locations of the
appellant's properties. The only property that could pos bly have a view of the proposed
dock is located immediately to the north (Prentiss). But, the dock cannot be seen from the
Prentiss residence due to the large amount of vegetative screening separating the home
from the proposed dock site.

The Sundberg and Greene properties are physical remote from this length of shoreline with
no possibility of seeing it from their properties.

The Uhlir, Scott, Morgan and Allisson properties are located about 6,000 feet, over a mile
away across False Bay, from the project site. They have not submitted any evidence that
their view will be impaired. Even if they did have a direct view of the proposed dock, at this
distance the proposed dock would be so small and miniscule on the horizon, it could never
be considered a significant adverse impact to views of False Bay and the straits.

The Dock Will Not Mar a Significant Natural Shoreline

The appeal states that the dock will mar a significant natural shoreline along the west coast
of San Juan Island that is presently not broken by the presence of a dock.

When evaluating shoreline, all development and viewpoints of the shoreline must be taken
into consideration. Attached is a photograph of the project site as viewed from the west. It
shows an unobstructed view of development existing on the Orca Dreams property.
Someone has actually commented that the property looks like a casino!

As noted in our response to the UW appeal, the fact that this dock may be the first along
the shoreline is not grounds for denial. The County’s Shoreline Master Program has
established policies and regulations to prevent the proliferation of docks along the shoreline
and design guidelines to reduce visual impacts. This dock complies with those regulations.

Orca Dreams’ Loring SEPA Appeal Response December 8, 2017 Page 6 of 7



e Moorage Concerns

The appeal asks why four boats are needed at all times and would need to be moored at
the same facility.

On page 18 of the regulatory analysis, there is discussion regarding the lack of availability
of slips ranging between 28’-35’ at any marina on San Juan Island. This information is
predicted on email communications with the various marinas that are attached to the SSDP
application. Since moorage is not available for boats within the proposed size range to be
moored at this dock, there is a very viable need that the boats be moored at this proposed
joint-use dock.

In addition, the Honeywells plan on mooring a small sailboat, kayaks and a skiff at the dock
to serve the family compound.

Conclusion

The detailed project description and regulatory analysis, the revised BA and the SEPA
environmental checklist all support the County’s Mitigated Determination of Non-Significance.
The appellant has provided no site specific or project specific evidence to the contrary.

SJCC 18.10.030(D.4) states:

The party appealing a code interpretation or administrative determination or
decision shall have the burden of proof of presenting the evidence necessary to
prove to the hearing examiner that the administrator's interpretation,
determination or decision was clearly erroneous.

SJCC18.80.140(H.1.g); Appeals, states;

The determination of the responsible official shall carry substantial weight in any appeal
proceeding

The appellants have failed to produce any evidence that the Community Development
Department’s decision to issue the MDNS was clearly erroneous or that the impacts are so
significant that they cannot be mitigated. For these reasons, the appeal should be denied.

Please contact me with any questions you may have or if you need additional information.

CQinAaarakh:s

er

Cc:  Orca Dreams LLC C/O David Honeywell

Orca Dreams’ Loring SEPA Appeal Response December 8, 2017 Page 7 of 7















SAN JUAN COUNTY DEPARTMENT OF COMMUNITY DEVELOPM

135 Rhone Street, PO Box 947, Friday Harbor, WA 98250
(360) 378-2354 | (360) 378-2116
ded@sanjuanco.com | www.sanjuanco.com

Law Office of Stephanie Johnson O’Day
c/o Stephanie Johnson O’Day

Francine Shaw

PO Box 2112

Friday Harbor, WA 98250

March 7, 2016

Re: Orca Dreams Dock Drift Card Study Requirement

Dear Ms. O’Day,

On October 30, 2015, the Department of Community Development (DCD) sent a letter regarding SEPA
concerns for the Orca Dreams Dock Proposal, PSI000-14-0008.

The letter indicated that a study to understand dispersal patterns in False Bay (drift card study) should
be undertaken in order to determine whether petroleum products would be carried into False Bay on an
incoming tide in the event of an accidental spill.

No fuel storage or fueling is proposed on the dock, and the environmental checklist states that the ramp
and float will be removed and stored on an upland site from October through May each year to prevent
damage caused by extreme wind and wave action that this site experiences during the stormy season.

These limitations are sufficient to significantly reduce the risk of fuel spills caused by boats coming loose
and grounding during a storm event. Therefore a study of dispersal patterns is not required.

370-7588.

Sincerely,

Erika Shook, AICP
Director

N:\ADMIN\Director's Correspondence\2016 General Correspondance\2016-03-07_DCD_Shook_PSJ000-
14-0008_Drift_Card_Study.docx :
Page1of1l





















Jitorial: Hurricane Season 1999 Page 8 of

Visis for his power boat books
David Pascoe - Biography

David Pascoe is a second generation marine surveyor in his family who began his surveying ¢ zer at
age 16 as an apprentice in 1965 as the era of wooden boats was drawing to a close.

Certified by the National Association of Marine Surveyors in 1972, he has conducted over 5,000 pre
purchase surveys in addition to having conducted hundreds of boating accident investigations,
including fires, sinkings, hull failures and machinery failure analysis.

Over forty years of knowledge and experience are brought to bear in following books. David Pascoe
is the author of:

(2002)
(2001, 2nd Edition - 2005)

In addition to readers in the United States, boaters and boat industry professionals worldwide from
nave purchased David Pascoe's books, since introduction of his first book in 2001.

In 2012, David Pascoe has retired from marine surveying business at age 65.

Hurrican Preparations Articles
At A Glance

Safe Harbor

http://www.yachtsurvey.com/hurricane_seasor 1999.htm 12/5/
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The Current Status of Desalination Systems in
San Juan County, Washington
Executive Summary
And
Technical Supplement

June 2009

The purpose of this paper is to summarize the current status of public water systems using
desalination in San Juan County and to discuss issues impacting its use. This paper draws
from material developed for San Juan County (SJC), by the SJC Water Resources Advisory
Committee (WRMC) and provides comments by various specialists.

" This document includes an Executive Summary and 5 Appendices:
Appendix 1 — Tables, Figures and A Listing of Related Agencies

Appendix 2 — Avoiding or Minimizing Potential Impacts of RO Desalination in
San Juan County by Richard R. Strathmann 24 Apr 2009

Appendix 3 — A Description of Design Elements of the Lopez WaterI ~ RO
Plant on Lopez Island, WA by Andrew Evers of Watek

Appendix 4 — Cattle Point Desalination Plant Salinity Measurements by Tom
Boydston of Boundary Water Inc. April 28, 2009

Appendix 5 —- Detailed Inventory Greater San Juan Reverse Osmosis Systems.

For Technical Questions, Please Call:
Ronald = Mayo, PE -- 135 Four Wheel Drive; Lopez Island, WA 98261
360 468 2693 -- fishguy@rockisland.com ‘
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