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S.J.C. DEPARTMENT OF 

MAR 30 2018 

COMMUNITY DEVELOPMENT 

BEFORE THE SAN JUAN COUNTY HEARING EXAMINER 

THOMAS C. EV ANS; BOX BAY SHELLFISH 
FARM,LLC; 

Appellants, 

V. 

DAN & CHERYL STABBERT; SAN JUA 
COUNTY PLANNING DEPARTMENT, 
Res ondents. 

No. PPROV0-17-0065 

NOTICE OF APPEAL 

PAPL00-18-0001 
EVANS, THOMAS C. 

COMES NOW Thomas C Evans (Evans) and Box Bay Shellfish Farm (Box Bay) in the above 

ntitled and foregoing matter and does hereby issue formal notice of appeal of the Findings of Fact, 

onclusions of Law, and the Decision entered in the above matter on March 12, 2018, copy attached 

ereto, as follows: 

(1) Identification of Appellants: Evans is the owner of the Westerly property described in the 

oint Use Agreement attached, and resides immediately adjacent to the Stabbert Property. Box Bay is a 

on-profit Washington LLC which grows oysters for charitable purposes on the shoreline abutting the 

tabbert/Evans properties, and in floating oyster grow cages which float in Box Bay are tied off to the 

20 oint Use Dock and are within easy reach of any dock user. Contact information for Evans is as 

allows: Thomas C Evans Attorney At Law c/o Madison Park Law Offices 4020 East Madison Street, 

uite 210, Seattle, Washington 98112. Tel: 206-527-8008 cell: 206-499-8000, E-mail 
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om@maritimeinjury.com. For Box Bay: Thomas C. Evans, Manager, Box Bay Shellfish Farm LLC 

.0. Box 408 Olga, Washington 98112 Tel. 360-376-5987, E-mail tom@maritimeinjury.com. 

2) Statement Describing Standing To Appeal: 

(a) Evans - would be directly and significantly adversely impacted by Stabbert Vacation Rental 

Owner (VRBO) in multiple ways, which are all set out in detail in the numerous objections 

reviously submitted to San Juan County (SJC) and are attached hereto. In summary, these impacts 

· nclude severe traffic conflicts by adding up to 18 renter occupants each likely making use of 

bstruction Pass Road on a regular basis where said road is privately maintained, can accommodate 

nly one vehicle in one direction at a time without side-line stand by; noise emanating up and out of the 

tabbert property from vacationers whose use of Stabbert property amounts to noise emanating from a 

egaphone vortex given the configuration of Box Bay, encroachment on privately owned Evans 

roperty including privately owned 300 square foot landing at the foot of the entrance to the privately 

wned joint use dock; trespassers attempting to use the privately owned joint use dock and difficulties 

· n keeping trespassers off the dock. The dock is the centerpiece of the Stabbert VRBO property and 

vans will have to, without protective measures such as a locked gate and no trespass signs, constantly 

estrain trespassers. Renters are also likely to be attracted to use the privately owned dock by 

dvertising depicting the property with the dock at the center. Unless large no. 18pt. type is included in 

11 advertisements stating the dock is not available for use, potential renters will naturally believe 

tabbert owns the joint use dock and it will be available for their use. 

(b) Box Bay Shellfish Farm LLC is partially located in Box Bay, immediately in front of the 

tabbert property and has been a shellfish (oyster) farm since 2009. Its sole purpose is to serve the 

ommunity on a charitable purpose basis by giving away oysters free to charitable dinners and events. 

t grows large non-commercial amounts of oysters in the areas indicated above and uses them for 

haritable purposes only. This includes giving bulk supplies to local farm to table programs, allowing 

tudents to come and see how a real oyster grow operation works, and allowing specific invitee 

eighbors including Stabbert to come and take for free as many oysters as they want. Finally, the 

ysters are sometimes used as a "sentinel" monitoring point for the SJC Health Department. During red 

ide season samples of Box Bay oysters are given to the Health Department to test for red tide. Given 
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ox Bay ' s location - where several large flows of waters converge - it is an ideal location for testing. 

RBO residents are already invading the Box Bay growth area. A VRBO was recently granted to the 

ea property - just to the East of Evans property - and during the summer months VRBO renters are 

equently seen on the privately owned Evans tidelands where the oysters are stepped on in their grow 

ages. In some cases outright theft of tideland based plastic grow cages has occurred. No trespassing 

igns were placed at the entrance to Evans grow area tidelands but are regularly been ignored. A 

otential problem with the future exists as to grow cages tied to the Evans side of the dock. VRBO 

enters, who have no reason to care, can easily access these grow cages, untie them and set them free, 

r take at will from storage bins on the Evans side of the dock. Adding 18 renters to this same area, 

here problems are already being experience from just one VRBO (Bea) is guaranteed to negatively 

· mpact Box Bay, indeed, it will put Box Bay's future grow viability in question. 

(3) Identification of application under appeal, date of decision, and grounds for appeal: 

Attached to this appeal is the complete record in this proceeding, including Evans/Box Bay' s 

bjections to this permit. These documents, which are Bates Stamped for ease of access, identify 

bjections, issues and legal support. During the hearing on this matter the Bates pages will be 

eferenced along with the specific issue. In very surnmary non-total form these include: 

(a) SJC did not include nearly enough private property warning signs or direction signs to make 

ure VRBO' s did not trespass especially on Box Bay grow areas. 

(b) The joint use dock was clearly intended to benefit Stabbert/Evans only, and does not allow 

r even suggest that renters paying money to Stabbert are allowed to use this dock at Evans/Box Bay 

xpense. This is completely self-serving and makes Evans have to pay expenses including significant 

ax levy, repair cost, initial investment of $90,000 all so Stabbert can profit at Evans' direct expense. 

vans pays significant real estate taxes attributed to the dock. Evans has to pay (and has paid) Yi of 

epair costs due to storms. 

( c) Allowing Stabbert's renters will push Evans/Box Bay off the dock - Evans/Box Bay is 

guaranteed sole and exclusive use of the South Yi of the dock and float. If Stabbert is allowed to put 

his renters on the dock his renters will undoubted take up and use Evans/Box Bay's skiff tie up area 
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and Evans will have no way of controlling without confronting the up to 18 renters who come 

expecting to be able to use the dock. 

(d) Stabbert's reasoning, incorporated by SJC into its decision making, for allowing so many 

renters is flawed, and a direct violation of the Fourteenth Amendment requiring equal protection of the 

law. Stabbert/SJC actually opine that the users of the Stabbert properties will only be "high end" (rich) 

persons who can afford to pay for "high end" rentals. (For this, seep 9, top of page). To make matters 

worse Stabbert also claims "highenders" don' t "party" as much and are naturally quieter. The fact that 

an applicant would urge a government agency to actually base a land use decision on a presumption 

about the wealthy vs. other individuals is outrageous and would be a civil rights violation were SJC to 

accept it. This sort of thinking has no place in government decision making yet that's exactly the way 

the applicant sees it. 

( e) These VRBO's are not categorically or otherwise exempt from obtaining a Shoreline 

anagement Permit (SMP). While SJC admits if someone presented at the permit counter with plans to 

uild a single family residence (SFR) and use it as a VRBO at the same time, this would require a SMP 

ermit, it denies that an SMP permit is necessary when the structure is turned into a completely 

ifferent use . Use matters, under the law, it' s the land use that determines permitting and nowhere in 

he Shoreline Management Act (SMA) is a VRBO a categorical exemption. 

(f) oise, glare from lights at night, and late night partying will all emanate directly up and into 

vans living area. Although the Evans living area appears to be non-existent as to the Stabbert property 

·1 is hidden behind a slender row of trees and is in fact directly above the Stabbert property. The 

tabbert property is literally under the nose of the Evans property. 

(g) The decision ignores that Evans owns outright and Box Bay uses for its private purposes the 

00 sq. ft . platform at the entrance to the dock. This area was given to Evans by Jacobsen (previous 

wner) as part of the agreement for a joint use dock. Having 18 renters puts Evans zodiac skiff 

aintained on the property, its nets and other water related items at direct risk for damage, theft or 

·llegal use, and the SJC decision does nothing to prevent this. 

(h) The staff report and decision treats Evans as if his dock interests are really public interests 

d that Evans has an obligation to allow members of the public to use this joint use dock, even though 

vans paid in excess of $90.000 for the construction, several thousand dollars for the occasional repairs 
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ade necessary by wind damage, and the very significant amount of real estate tax attributable to the 

ock (some estimate that a dock adds as much as $500,000 of value to the assessors valuation). 

(i) On page 10, last paragraph, SJC claims that "The Washington Supreme Court has ruled that 

RBO is not commercial" and therefore since the word "commercial" is used once in the joint use 

greement, along with multiple other words describing limitations, VRBO use is allowed because (so 

oes the argument) if the word "commercial" is used then anything and everything that is non

ommercial including VRBO must be allowed. Very oddly, a "Washington State Supreme Court Case" 

· s then cited, Wilkinson v. Chiwawa Communities Association. Since this case is not properly cited a 

ittle digging into the Washington Supreme Court Reports is necessary. 

The correct cite is: Wilkinson v Chiwawa Cmtys Ass'n, 180 Wn.d 241 (2014). The issue in 

Wilkinson are completely irrelevant to the case at hand. Wilkinson concerned whether a community 

ssociation (Chiwawa) could amend its plat declaratory covenants so as to exclude vacation rentals. No 

oint Use Agreement, no private rights documents were involved. Nothing in Wilkinson addressed or 

ven came close to addressing exclusive private rights in a Joint Use Agreement including a guarantee 

etween land owners of quiet use and enjoyment, a guarantee that the Southerly Yi of the dock was for 

he exclusive use of Evans, that the landing 300' Square platform was for the exclusive use of Evans. 

Wilkinson is also distinguishable in San Juan County, as SJC, in its Comp Plan does consider 

acation rentals to be a commercial in nature and specifically so states: 

Com . Plan. Section B Element 2.2.A: "Vacation rentals ... 
of a principal, single family residential unit . . . should be subject to 
standards similar to those for hospitality commercial establishments ... 

o it is not correct to say, in San Juan County, vacation rentals are not subject to and defined as a 

ommercial use - they are and are legally required to follow the same standards as "hospitality 

ommercial establishments .. . " 

( 4) Relief sought, nature and extent: 

1. Deny both applications without prejudice to re-application through the Shoreline 

anagement Conditional Use application process. Include in this decision a finding that nothing, 

ywhere, even arguably suggests vacation rentals are categorically exempt from SMA permit 
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equirements and follow the guidelines of the SMA which disfavor categorical exemptions and doesn't 

llow for any unless specifically listed as such. (There is no exemption anywhere in the SMA, State 

uidelines, or Master Program that lists vacation rental as categorically exempt). 

2. Prohibit any renter use of the joint use dock, the privately owned platform, and the Evans 

wned access trail. Find the conditions proposed by Evans - a locked coded entry gate to the dock, all 

dvertising clearly disclose the dock is not part of the rental and no trespassing signs are appropriate. 

equire advertising of any sort disclose the dock, landing and private pathway as privately owned, to 

se it is trespassing, and VRBO renters are to stay off. 

3. Allow the posting of prominent no trespassing signs on the dock, platform and trail. 

4. Require Stabbert at their expense to hire a well qualified outside contractor to install an all 

eather saltwater proof gate at the entry to the dock that allows access only to persons properly on the 

ock, with construction to be approved by Evans. 

WITNESSES AND EXHIBITS 

Exhibits consist of the SJC file and supplemented visuals to be presented by electronic video 

quipment. 

1. Thomas C Evans will testify under oath as per the above. 

2. Box Bay will testify under oath by it's representative. 

3. Edith Thomsen 
2158 Obstruction Pass Road 
Olga, WA 98279 
(360)376-2446 
rosecovers2@gmail.com 

4. John F. and Paula Tiscornia 
2253 Obstruction Pass Road 
Olga, WA 98279 
(360)376-6449 
ptiscornia@ao I .com 

5. Roy and Susan Beaton 
2159 Obstruction Pass Road 
Olga, WA 98279 
(360)376-6886 
roybeaton@msn.com 
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6. Kirk and Jill Callison 
Obstruction Pass Road/Meany Way 
Olga, WA 98279 
j ill@twist-design.com 

7. Julie Thompson, SJC Planner 

8. Any witness identified or called by Stabbert 

9. Any witness identified or called by SJC 

10. Dan and Cheryl Stabbert 

11 . Any person identified in the attached Exhibits 
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2 1 

Verification 

Thomas C Evans, under penalty of perjury of the laws of the State of Washington, does 

wear and affirm the above and foregoing are true and correct for the uses and purposes therein 

escribed. 

to this 2-4 day of fYl~~t Seattle, Washington 

Box Bay Shellfish Company LLC, by and through its Manger Thomas C. Evans does 

wear and affinn the above and foregoing statements regarding nature and use of Box Bay and 

·mpacts from VRBO occupancy true and correct to its best information and belief. 

NOTICE OF APPEAL - 8 
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Thomas C. Evans 

day of Yna..«th at Seattle, Washington 

S.J.C. DEPARTMENT OF 

MAR 30 2018 

COMMUNITY DEVELOPMENT 
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MADISON 
PARIZIAW 
OFFICES 

Via Fed-Ex 

March 29, 2018 

Department of Community Development 
Attn: Hearing Examiner 
135 Rhone Street 
Friday Harbor, 98250 

Re: Appeal re PPROV0-1 7-0065/PPROVO-I 7-0066 

Dear Hearings Examiner: 

Enclosed please find: 

1. Appeal for PPROV0-17-0065 and (copy of) appeal fee of $600; 

THOMAS C. EVANS 

S.J.C. DEPARTMENT OF 

MAR 30 2018 

COMMUNITY DEVELOPMENT 

2. Appeal for PPROV0-17-0066 and ( copy of) appeal fee of $600; and 

3. One set of appellants exhibits with Bates stamp numbers. Both Appeals 
Use the same set of Exhibits . 

We are sending identical documents addressed to Ms. Julie Thompson, with the original appeal 

fee payment, and also simultaneously served electronic copies of the appeals and exhibits on Dan 

and Cheryl Stabbert. 

4020 EAST MADISO STREET 

Very Truly Yours, 

il- (. , ......... 
Thomas C. Evans 

PAPL00-18-0001 
EVANS, THOMAS C. 

SUITE 210 4020 EAST MADISON STREET, SUITE 210 · SEATTLE WA 98112 fio';;TI~~~s~ts98-l-Jho6·527-5555 FAx 206·527-0725 rnLLFREE _1_-8oo~SEA-SAL T (1-800-732-7258) 
FAX (206) 527-0725 EMAIL tom@mant1me1nJury .com 
TOLL FREE 1-800-SEA-SALT 
www.injuryatsea.com 
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San Juan County 

Building Permit, Planning & Land Use 
135 Rhone Street P. 0 . Box 94 7 
(360) 378-2354 (360) 378-2116 
www.sanjuanco.com 

Friday Harbor, WA 98250 
Fax(360)378-3922 

Permit Receipt 
RECEIPT NUMBER 00015712 

Account number: 008032 

Applicant: THOMAS C. EVANS 
4020 EAST MADISON ST SUITE 210 
MADISON PARK LAW OFFICES 
SEATTLE, WA 98112 

Type: check # 28498 

Permit Number Fee Description 
-------
PAPL00-18-0001 APPEAL FILING FEE 

Receipt Description: 

eipt Comments: 
EAL OF STABBERT PROVISIONAL USE PERMIT PPROV0-17-0065 

Date: 3/30/2018 

Total: 

Amount 

600.00 

$600.00 



SAN JUAN COUNTY D~PARTMtNT OF COMMUNITY D~V~LOPMENT 

DATE: 
FILE: 
TYPE: 
APPLICANT: 
AGENT: 

TAX PARCEL: 
LOCATION: 
STAFF: 
DECISION: 

FINDINGS OF FACT 

135 Rhone Street, PO Box 947, Friday Harbor, WA 98250 
(360) 378-2354 I (360) 378-2116 

dcd@sanjuanc:o.com I www.sanfuanco.com 

PROVISIONAL USE PERMIT 

March 12, 2018 
PPROV0-17-0066 
Request for vacation rental 
Dan and Cheryl Stabbert 
Karla Lopez 
2629 NW 54th Street #201 
Seattle, WA 98107 
161650403 
2318 Obstruction Pass Road, Orcas Island 
Julie Thompson, Planner Ill 
Approved with conditions 

1. The agent submitted a provisional use permit application and the required fees to DCD for a 
vacation rental on December 11, 2017. 

2. The application was deemed complete on December 11, 2017. 

3. There are no known permit or code enforcement actions on this parcel. 

4. The proposal is to rent a four bedroom single-family home on a 1.32 acre shoreline parcel for 
periods less than thirty days. It is the only residence on the property. The applicants' have a second 
application in to rent the house on the neighboring property. Both houses share the driveway and 
have the same address. 

Both houses were originally on the neighboring parcel, but a boundary line modification recorded in 
2017 changed the boundary lines such that they are now on separate parcels. 

The septic system serving both houses is permitted for six bedrooms. The adjacent house has three 
bedrooms, so this house should be restricted to the use of only three bedrooms due to the six 
bedroom septic system. There ls no accessory dwelling unit on the property. 

s. The property ls located in the Rural Farm Forest shoreline and land use designation. The area is 
developed with residential uses. The driveway access is on a private road. See the site plan in 
Exhibit 4. 

6. The site plan depicts at least 3 parking spaces. 

PAPL00-18-0001 
EVANS, THOMAS C. 
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