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From: Tom Evans <tom@maritimeinjury.com>

Sent: Wednesday, May 23, 2018 1:46 PM

: Jeremy Eckert

Cu Erika Shook; Chris Osborn; Lynda Guernsey; Julie Thompson
Subject: Re: Pre-hearing conference for PAPLO018-0001 & 0002 - Stabbert

Jeremy, thank you for this information. This email did not show up in my in box. | am new to Skype but will try to get this
working. Thanks again. Tom

Thomas C. Evans « Injury at Sea

4020 East Madison Street, Suite 210, Seattle,
WA 98112

Tel: 206.527.8008, Ext. 2 » Toll Free: 1.800.
SEA. SALT

Cell: 206.499.8000 Fax: 206.527.0725
E-mail: tom@maritimeinjury.com
www.injuryatsea.com

L EFTIME TRY A%%)

INJURY AT SEA

Please be advised that this e-mail and any files transmitted with it are confidential attorney-client communication or
may otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are
addressed. If you are not the intended recipient, please do not read, copy or retransmit this communication but
destroy it immediately. Any unauthorized dissemination, distribution or copying of this communication is strictly
prohibited.

‘On May 23, 2018, at 1:07 PM, Jeremy Eckert <jeremy.eckert@foster.com> wrote:

Mr. Evans —

I believe that today’s pre-hearing conference is at 3pm. The Hearing Examiner’s Office sent the following
message to everyone {please note the highlighted call in information below and the conference ID number)

Requested actions per pre-hearing conference request by Foster Pepper LLC:
1. Hearing Examiner direct the appellant to prepare a more definitive statement of issues on appeal
and connect each issue to the applicable provisional use permit approval criteria.
2. Pursuant to SJCC 2.22.200.D.8 Hearing Examiner to prepare a schedule that includes dispositive
motion briefing.
All parties have been provided copies of the documents. Please let me know if you need anything. This will
be by phone.
- Join Skype Meeting

Trouble Joining? Try Skype Web App

Join by phone
1 (360} 370-0599 (San Juan County) English {United States)

Find a local number

Conference ID: 505705
Forgot your dial-in PIN? |Help




From: Tom Evans [mailto:tom@maritimeinjury.com]

Sent: Wednesday, May 23, 2018 12:21 PM

To: Erika Shook

Cc: Chris Osborn; Jeremy Eckert; Lynda Guernsey; Julie Thompson
Subject: Re: Pre-hearing conference for PAPL0018-0001 & 0002 - Stabbert

| am standing by my cell phone 206 499 8000 for a conference call from 2:30 pm on, or am available anytime for
e-mail update. Thank you for your courtesy and co-operation. Tom Evans

Thomas C. Evans « Injury at Sea

4020 East Madison Street, Suite 210, Seattle, WA 98112
Tel: 206.527.8008, Ext. 2 » Toll Free: 1.800. SEA. SALT
Cell: 206.499.8000 Fax: 206.527.0725

E-mail: tom@maritimeinjury.com www.injuryatsea.com

Please be advised that this e-mail and any files transmitted with it are confidential attorney-client communication or
may otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are
addressed. If you are not the intended recipient, please do not read, copy or retransmit this communication but
destroy it immediately. Any unauthorized dissemination, distribution or copying of this communication is strictly
prohibited.

On May 16, 2018, at 1:15 PM, Erika Shook <erikas@sanjuanco.com> wrote:

Hello,
The San Juan County Hearing Examiner, Gary McLean, is available for a pre-hearing conference by phone next
Wednesday May 23, 2018 at either 2:30 or 3 pm. Will either of these times work for the parties?

Erika Shook, Director - Direct Line {360) 370-7571
SAN JUAN COUNTY DEPARTMENT OF COMMUNITY DEVELOPMENT
360-378-2354 | 135 Rhone Street | PO Box 947 | Friday Harbor, WA 98250

Confidentiality Notice: This e-mail message, including any attachments, may be subject to the Washington State
Public Records Act, RCW Chapter 42.56 et al. This e-mail and attachments are for the sole use of the intended
recipient(s) and may contain confidential and/or privileged information. Any review, use, disclosure, or
distribution by unintended recipients is prohibited. if you are not the intended recipient, please contact the
sender by reply e-mail and destroy all copies of the original message.
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From: Jeremy Eckert <jeremy.eckert@foster.com>

Sent: Wednesday, May 23, 2018 1:08 PM

; ‘Tom Evans'; Erika Shook

Cc: Chris Osborn; Lynda Guernsey; Julie Thompson

Subject: RE: Pre-hearing conference for PAPLO018-0001 & 0002 - Stabbert
Mr. Evans —

| believe that today’s pre-hearing conference is at 3pm. The Hearing Examiner’s Office sent the following message to everyone
(please note the highlighted call in information below and the conference 1D number)

Requested actions per pre-hearing conference request by Foster Pepper LLC:
1. Hearing Examiner direct the appellant to prepare a more definitive statement of issues on appeal and connect
each issue to the applicable provisional use permit approval criteria.
2. Pursuant to SICC 2.22.200.D.8 Hearing Examiner to prepare a schedule that includes dispositive motion briefing.
All parties have been provided copies of the documents. Please let me know if you need anything. This will be by phone.

- Join Skype Meeting

Trouble Joining? Try Skype Web App

Join by phone

1 {360) 370-0599 (San Juan County) English (United States)

ind alocal number

Conference ID: 505705
Forgot your dial-in PIN? | Help

From: Tom Evans [mailto:tom@maritimeinjury.com]

Sent: Wednesday, May 23, 2018 12:21 PM

To: Erika Shook

Cc: Chris Osborn; Jeremy Eckert; Lynda Guernsey; Julie Thompson
Subject: Re: Pre-hearing conference for PAPL0018-0001 & 0002 - Stabbert

| am standing by my cell phone 206 499 8000 for a conference call from 2:30 pm on, or am available anytime for e-mail update.
Thank you for your courtesy and co-operation. Tom Evans

Thomas C. Evans ¢ Injury at Sea

4020 East Madison Street, Suite 210, Seattle, WA 98112
Tel: 206.527.8008, Ext. 2 » Toli Free: 1.800. SEA. SALT
Cell: 206.499.8000 Fax: 206.527.0725

E-mail: tom@maritimeinjury.com www.injuryatsea.com

€ be advised that this e-mail and any files transmitted with it are confidential attorney-client communication or
rﬁéybtherwise be privileged or confidential and are intended solely for the individual or entity to whom they are
addressed. If you are not the intended recipient, please do not read, copy or retransmit this communication but
destroy it immediately. Any unauthorized dissemination, distribution or copying of this communication is strictly
prohibited.



On May 16, 2018, at 1:15 PM, Erika Shook <erikas@sanjuanco.com> wrote:

tenO,
The San Juan County Hearing Examiner, Gary Mclean, is available for a pre-hearing conference by phone next Wednesday May
23,2018 at either 2:30 or 3 pm. Will either of these times work for the parties?

Erika Shook, Director - Direct Line (360) 370-7571
SAN JUAN COUNTY DEPARTMENT OF COMMUNITY DEVELOPMENT
360-378-2354 | 135 Rhone Street | PO Box 947 | Friday Harbor, WA 98250

Confidentiality Notice: This e-mail message, including any attachments, may be subject to the Washington State Public Records
Act, RCW Chapter 42.56 et al. This e-mail and attachments are for the sole use of the intended recipient(s) and may contain
confidential and/or privileged information. Any review, use, disclosure, or distribution by unintended recipients is prohibited. If
you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the original message.
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From: Tom Evans <tom@maritimeinjury.com>

Sent: Wednesday, May 23, 2018 12:21 PM

Erika Shook

Ce: chris.osborn@foster.com; jeremy.eckert@foster.com; Lynda Guernsey; Julie Thompson
Subject: Re: Pre-hearing conference for PAPLO018-0001 & 0002 - Stabbert

I am standing by my cell phone 206 499 8000 for a conference cali from 2:30 pm on, or am available anytime for e-maitf update.
Thank you for your courtesy and co-operation. Tom Evans

Thomas C. Evans - Injury at Sea
A 4020 East Madison Street, Suite 210, Seattle,
s WA 98112
i Tel: 206.527.8008, Ext. 2 « Toll Free: 1.800.
SEA SALT
Cell: 206.499.8000 Fax: 206.527.0725
E-mail: tom@maritimeinjury.com
www.injuryatsea.com

INJURY AT SEA

MARTTINE 5% 2

Please be advised that this e-mail and any files transmitted with it are confidential attorney-client communication or
may otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are
addressed. If you are not the intended recipient, please do not read, copy or retransmit this communication but
destroy it immediately. Any unauthorized dissemination, distribution or copying of this communication is strictly
prohibited.

"On May 16, 2018, at 1:15 PM, Erika Shook <erikas@sanjuanco.com> wrote:

Hello,
The San Juan County Hearing Examiner, Gary McLean, is available for a pre-hearing conference by phone next
Wednesday May 23, 2018 at either 2:30 or 3 pm. Will either of these times work for the parties?

Erika Shook, Director - Direct Line (360) 370-7571
SAN JUAN COUNTY DEPARTMENT OF COMMUNITY DEVELOPMENT
360-378-2354 | 135 Rhone Street | PO Box 947 | Friday Harbor, WA 98250

Confidentiality Notice: This e-mail message, including any attachments, may be subject to the Washington State
Public Records Act, RCW Chapter 42.56 et al. This e-mail and attachments are for the sole use of the intended
recipient(s) and may contain confidential and/or privileged information. Any review, use, disclosure, or
distribution by unintended recipients is prohibited. If you are not the intended recipient, please contact the
sender by reply e-mail and destroy all copies of the original message.



Lynda Guerhsey

From:
Sent:
Cc.

Subject:

Tom Evans <tom@maritimeinjury.com>

Friday, May 18, 2018 4:41 PM

Erika Shook

Kelsey Demeter; Lynda Guernsey; jeremy.eckert@foster.com; chris.osborn@foster.com; Julie
Thompson

Re: Pre-hearing conference for PAPLO018-0001 & 0002 - BoxBayShellFishCo/Evans adv. Stabbert

Thank you for your assistance in this matter. Regards. Tom Evans

Thomas C. Evans - Injury at Sea

4020 East Madison Street, Suite 210, Seattle, WA 98112
Tel: 206.527.8008, Ext. 2 » Toll Free: 1.800. SEA. SALT
Cell: 206.499.8000 Fax: 206.527.0725

E-mail: tom@maritimeinjury.com www.injuryatsea.com

Please be advised that this e-mail and any files transmitted with it are confidential attorney-client communication or
may otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are
addressed. If you are not the intended recipient, please do not read, copy or retransmit this communication but
destroy it immediately. Any unauthorized dissemination, distribution or copying of this communication is strictly

prohibited.

On May 18, 2018, at 4:34 PM, Erika Shook <erikas@sanjuanco.com> wrote:

San Juan County DCD has received these documents and forwarded them the Hearing Examiner.

Erika Shook, Director - Direct Line (360) 370-7571
SAN JUAN COUNTY DEPARTMENT OF COMMUNITY DEVELOPMENT
360-378-2354 | 135 Rhone Street | PO Box 947 | Friday Harbor, WA 98250

Confidentiality Notice: This e-mail message, including any attachments, may be subject to the Washington State
Public Records Act, RCW Chapter 42.56 et al. This e-mail and attachments are for the sole use of the intended
recipient(s) and may contain confidential and/or privileged information. Any review, use, disclosure, or
distribution by unintended recipients is prohibited. If you are not the intended recipient, please contact the
sender by reply e-mail and destroy all copies of the original message.

From: Kelsey Demeter <kelsey@maritimeinjury.com>

Sent: Friday, May 18, 2018 4:00 PM

To: Erika Shook <erikas@sanjuanco.com>

Cc: Kelsey Demeter <kelsey@maritimeinjury.com>; Lynda Guernsey <LyndaG@sanjuanco.com>;
jeremy.eckert@foster.com; chris.osborn@foster.com; julie Thompson <JulieT@sanjuanco.com>; Tom Evans

<tom@maritimeinjury.com>

Subject: Pre-hearing conference for PAPLO018-0001 & 0002 - BoxBayShellFishCo/Evans adv. Stabbert

Good Afternoon,

Please find correspondence on the above matter.



Best,
Kelsey

Kelsey Demeter « Paralegal « Injury at Sea
N 4020 East Madison Street, Suite 210, Seattle, WA
y 98112
Tel: 206.527.8008 « Toll Free: 1.800. SEA. SALT
Fax: 206.527.0725
E-
mail: kelsey@maritimeinjury.com www.injuryatsea.com

INJURY AT SEA

CIURY ASHISTA

Please be advised that this e-mail and any files transmitted with it are confidential attorney-client communication or
may otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are
addressed. If you are not the intended recipient, please do not read, copy or retransmit this communication but
destroy it immediately. Any unauthorized dissemination, distribution or copying of this communication is strictly
prohibited.



Lynda Guernsey

From: Erika Shook

Sep* Friday, May 18, 2018 4:34 PM

T ‘Kelsey Demeter'

Cc: Lynda Guernsey; jeremy.eckert@foster.com; chris.osborn@foster.com; Julie Thompson; Tom
Evans

Subject: RE: Pre-hearing conference for PAPLO018-0001 & 0002 - BoxBaySheliFishCo/Evans adv. Stabbert

San Juan County DCD has received these documents and forwarded them the Hearing Examiner.

Erika Shook, Director - Direct Line (360) 370-7571
SAN JUAN COUNTY DEPARTMENT OF COMMUNITY DEVELOPMENT
360-378-2354 | 135 Rhone Street | PO Box 947 | Friday Harbor, WA 98250

Confidentiality Notice: This e-mail message, including any attachments, may be subject to the Washington State Public Records
Act, RCW Chapter 42.56 et al. This e-mail and attachments are for the sole use of the intended recipient(s) and may contain
confidential and/or privileged information. Any review, use, disclosure, or distribution by unintended recipients is prohibited. If
you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the original message.

From: Kelsey Demeter <kelsey@maritimeinjury.com>

Sent: Friday, May 18, 2018 4:00 PM

To: Erika Shook <erikas@sanjuanco.com>

Cr  ~lsey Demeter <kelsey@maritimeinjury.com>; Lynda Guernsey <LyndaG@sanjuanco.com>; jeremy.eckert@foster.com;
¢ .shorn@foster.com; Julie Thompson <JulieT@sanjuanco.com>; Tom Evans <tom@maritimeinjury.com>

Subject: Pre-hearing conference for PAPL0018-0001 & 0002 - BoxBayShellFishCo/Evans adv. Stabbert

Good Afternoon,

Please find correspondence on the above matter.

Best,
Kelsey

Kelsey Demeter » Paralegal « Injury at Sea

4020 East Madison Street, Suite 210, Seattle, WA
98112

Tel: 206.527.8008 - Toll Free: 1.800. SEA. SALT

Fax: 206.527.0725

E-

mail: kelsey@maritimeinjury.com www.injuryatsea.com

Please be advised that this e-mail and any files transmitted with it are confidential attorney-client communication or
may otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are
addressed. If you are not the intended recipient, please do not read, copy or retransmit this communication but
destroy it immediately. Any unauthorized dissemination, distribution or copying of this communication is strictly

pr ted.



Lynda Guernsey

From: Erika Shook

Sept: Friday, May 18, 2018 4:33 PM

T 'Gary McLean'

Cc: Lynda Guernsey

Subject: FW: Pre-hearing conference for PAPLO018-0001 & 0002 - BoxBayShellFishCo/Evans adv.
Stabbert

Attachments: May 18 Ltr re PreHearing Conf.pdf; Ex 1 -PreHearingConfLtr.pdf; Ex 2-PreHearingConfLtr.pdf; Ex

3-PreHearingConfltr.pdf

Hi Gary,
We received the following materials for the pre-hearing conference scheduled for next Wednesday. | am forwarding as Lynda
Guernsey is out of the office right now.

Erika Shook, Director - Direct Line {360) 370-7571
SAN JUAN COUNTY DEPARTMENT OF COMMUNITY DEVELOPMENT
360-378-2354 { 135 Rhone Street | PO Box 947 | Friday Harbor, WA 98250

Confidentiality Notice: This e-mail message, including any attachments, may be subject to the Washington State Public Records
Act, RCW Chapter 42.56 et al. This e-maif and attachments are for the sole use of the intended recipient(s) and may contain
confidential and/or privileged information. Any review, use, disclosure, or distribution by unintended recipients is prohibited. If
you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the original message.

F.  Kelsey Demeter <kelsey@maritimeinjury.com>

Sent: Friday, May 18, 2018 4:00 PM

To: Erika Shook <erikas@sanjuanco.com>

Cc: Kelsey Demeter <kelsey@maritimeinjury.com>; Lynda Guernsey <LyndaG@sanjuanco.com>; jeremy.eckert@foster.com;
chris.osborn@foster.com; Julie Thompson <julieT@sanjuanco.com>; Tom Evans <tom@umaritimeinjury.com>

Subject: Pre-hearing conference for PAPL0018-0001 & 0002 - BoxBayShellFishCo/Evans adv. Stabbert

Good Afternoon,

Please find correspondence on the above matter.

Best,
Kelsey
Kelsey Demeter - Paralegal * Injury at Sea
P 4020 East Madison Street, Suite 210, Seattle, WA
- 98112
Tel: 206.527.8008 » Toll Free: 1.800. SEA. SALT

INJURY AT SEA
MAZITIME INIURY & Fax: 206.527.0725
E-

mail: kelsey@maritimeinjury.com www.injuryatsea.com

F be advised that this e-mail and any files transmitted with it are confidential attorney-client communication or
mi.. .herwise be privileged or confidential and are intended solely for the individual or entity to whom they are
addressed. If you are not the intended recipient, please do not read, copy or retransmit this communication but
destroy it immediately. Any unauthorized dissemination, distribution or copying of this communication is strictly

prohibited.



Lynda Guernsey

L
From: Kelsey Demeter <kelsey@maritimeinjury.com>
S~~t: Friday, May 18, 2018 4:00 PM
\ Erika Shook
Cc: Kelsey Demeter; Lynda Guernsey; jeremy.eckert@foster.com; chris.osborn@foster.com; Julie
Thompson; Tom Evans
Subject: Pre-hearing conference for PAPL0018-0001 & 0002 - BoxBayShellFishCo/Evans adv. Stabbert
Attachments: May 18 Ltr re PreHearing Conf.pdf; Ex 1 -PreHearingConfLtr.pdf; Ex 2-PreHearingConfLtr.pdf; Ex

3-PreHearingConfLtr.pdf

Good Afternoon,

Please find correspondence on the above matter.

Best,
Kelsey
Kelsey Demeter - Paralegal ¢ Injury at Sea
4020 East Madison Street, Suite 210, Seattle, WA
98112
JURY AT SEA Tel: 206.527.8008 « Toll Free: 1.800. SEA. SALT

Fax: 206.527.0725
E-
mail: kelsey@maritimeinjury.com www.injuryatsea.com

MARITIME INJURY ASSISTANCS

e be advised that this e-mail and any files transmitted with it are confidential attorney-client communication or
may otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are
addressed. If you are not the intended recipient, please do not read, copy or retransmit this communication but
destroy it immediately. Any unauthorized dissemination, distribution or copying of this communication is strictly
prohibited.



THOMAS C. EVANS

May 18,2018

Via US Mail and E-mail

Department of Community Development
Attn: Hearings Examiner

135 Rhone Street

Friday Harbor, 98250
dcd@sanjuanco.com
LyndaG@sanjuanco.com

Re: PPROVO-17-0065/PPROVO-17-0066 / PAPL0018-0001 & 0002

Pre-Hearing Conference — Wednesday May 23, 2018: Box Bay Shellfish Farm LLC and Thomas C.

Evans adv. Stabbert
Dear Hearings Examiner:

I write regarding the forthcoming pre-hearing conference scheduled in the above matters and
with respect to a suggestion that this first conference focus on a briefing/resolution schedule

addressing the jurisdictional issues in these appeals. There are three jurisdictional matters that
1

need to be addressed prior to commencement of this hearing:

1. There Is No Staff Record Or Recommendation Dealing With The DNR's

determination that VRBO use of a joint use private residential dock is considered a
commercial use by DNR and is prohibited.

The Community Development (“CD”) decision is dated March 12, 2018. (Ex.1). Unfortunately
CD failed to contact or consider the jurisdiction of the DNR over joint residential use docks (and
buoys). The DNR, upon learning of this project, wrote the Stabbert’s on May 7, 2018, informing
them that VRBO use is considered commercial and is not permitted (Ex. 2).

CD in its "Decision and Permit Conditions” Ex.1, p16-17, CD lists 18 conditions but fails to
mention anything about VRBO use of the dock as being illegal. CD was proceeding under an
error of Jaw. It lacked the written input from the DNR that VRBO rental use is clearly a

! Please Note — Appellants organized and Bates Stamped every page of SJC — CD Records, in a 3-ring-binder
referred to as Appellants Exhibits and each had a red Bates Stamped page number — a set of these prepared exhibits
were sent to the Examiner at the time Appellants appeals were submitted. Ex 1 are pages 1-17 of those exhibits.

4020 EAST MADISON STREET
SUITE 210

SEATTLE, WA 98112

(206) 527-8008

FAX (206) 527-0725

TOLL FREE 1-800-SEA-SALT
www.injuryatsea.com



commercial and prohibited use. VRBO renters must be kept off the dock and from using the
buoys. Further, the CD did not make any record or recommendations on how this should be
handled, if indeed the VRBOs go forward. The applicant — Stabbert, fully intends to use the
dock and buoys as advertising points, listing his VRBOs as "dock and buoy ready".

Since there is no CD decision, or record, on this matter, an appeal cannot proceed — not at least
on this issue. The role of the hearing examiner is to conduct appeals on a record made by an
agency — SJC — CD. Before this appeal can proceed both applications should be remanded to
SJC-CD to establish what limitations on use will be required (No trespassing signs? Locked
gate?) How can an appellant appeal from a record that doesn’t even exist? The Hearing
Examiner steps out of his/her role if he/she starts making substantive design decisions. Also, due
process is lost — the public hearing intends full and fair public participation — but how can that
happen without a remand when an error of law is made and an entire area of design/development
significance is simply ignored?

2. The VRBO’s Require A Shoreline Substantial Development Conditional Use

SJC — CD also did not consider, for permitting purposes that a VRBO is a commercial use and is
in no way categorically exempt from the Shoreline Management Act. SJC-CD completely
ignores the fact that only categorically exempt projects are exempt from obtaining an SMA
permit. See: Ex. 1 p.9 wherein CD concludes unless a project involves dredging — drilling —
filling etc., no permit is required. It also throws out SMA permitting requirements by, once
again, finding as a matter of law, VRBO’s are not "commercial" and are exempt on those
grounds. Finally, SIC-CD treats the entire VRBO as a piecemeal process — one owner occupied
single-family residence that is already built, lets you move on, piece-meal — to a commercial use
as a VRBO. So, the CD reasoning goes, since a VRBO doesn’t involve any movement of dirt
etc. VRBO must be exempt because the SFR being used as a VRBO is no different than a SFR
all by itself.

If these permits are not remanded for a SMA conditional use, it will only be a matter of time,
likely short, before an appellate court compels SMA permits. The CD relies on a non-lawyer,
planner in a local DOE office - Mr. Chad Yunge — for its legal position. Yet, the Attorney
General, not yet having issued a formal opinion, is prosecuting persons who convert SFR-mobile
housing RV s into VRBO’s. Substantial fines and penalties have been upheld by the Shoreline
Hearing’s Board. See: Darin Barry/Robin Hood Village v. Department of Ecology S12-008 (Ex.
3) where the Attorney General issued a fine of $12,000 to Barry for using a recreational RV as a
VRBO along Hood Canal without a SMA permit. Barry appealed, and the Shoreline Hearings
Board upheld the entire $12,000 fine finding that a SFR converted to a VRBO is_not exempt
from getting a shoreline management condition use permit.

3. Chapter 2.22.210 "Hearing Examiner" Is Unconstitutionally Vague

SJC 2.22.210 "Features Common To All Hearings" states as follows:



For an administrative decision to be reversed or modified

the appellant has the burden by a preponderance of the evidence
to show that the legal decision criteria are erroneously applied
by the decision maker....

This is an unconstitutionally vague standard. Probably one of the best examples of the invalidity
of these rules is this case — here, the decision maker didn’t erroneously apply the criteria — the
decision maker didn’t even know of the rules in question. (DNR requirements). Where and what
is the fact burden for proof stated? Must an appellant show unsupported findings of fact? Is the
appeal only about what a specific person did, or didn’t do? What does passing Judgment on
what a single person did or didn’t do, have to do with the multitude of facts in a case?

In conclusion, it is respectfully requested that the Hearing Examiner address the serious
jurisdictional issues before anything else. Further briefing should be ordered.

Respectfully Submitted,
c vﬂw—- € Lonnr
Thomas C. Evans Box Bay Shellfish Farm LLC
pro se By its Manager, Thomas C. Evans

Cc: Julie Thompson
Chris Osborm
Jeremy Eckert
Erica Shook
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CERTIFICATE OF SERVICE

I certify on this date that I served the above document on the following individuals in the
manner identified.

San Juan Hearing Examiner . i

Department of Community Development [X] V%a Email . i
135 Rhone Street [X] Via US Mail, postage prepaid
P.O. Box 947

Friday Harbor, WA 98250

dcd@sanjuanco.com

LyndaG@sanjuanco.com

EricaS@sanjuanco.com

JulieT@sanjuanco.com

Christopher R. Osborn, WSBA #13608

Jeremy M. Eckert, WSBA #42596

chris.osbom@foster.com

jeremy.eckert@foster.com [X] Via Email

Foster Pepper PLLC [X] Via US Mail, postage prepaid
1111 Third Ave., Suite 3000

Seattle, WA 98101

P: 206-447-4400

F: 206-447-9700

Attorney for Respondents Dan and Cheryl Stabbert

Dated this 18" day of May, 2018

s/ Kelsey Demeter
Kelsey Demeter, Paralegal

CERTIFICATE OF SERVICE MADISON PARK LAW OFFICES
4020 EAST MADISON STREET, SUITE 210,

SEATTLE, WASHINGTON 98112

TELEPHONE {206) 527-8008 « Fax (206) 527-0725




EXHIBIT 1

Approval



SAN JUAN COUNTY DEPARTMENT OF COMMUNITY DEVELOPMENT

135 Rhone Street, PO Box 947, Friday Harbor, WA 98250
(360) 378-2354 | (360) 378-2116

decd@sanjuanco.com | www.sanjuanco.com
PROVISIONAL USE PERMIT
DATE: March 12, 2018
FILE: PPROVO-17-0066
TYPE: Request for vacation rental
APPLICANT: Dan and Cheryl Stabbert
AGENT: Karla Lopez

2629 NW 54% Street #201
Seattle, WA 98107

TAX PARCEL: 161650403

LOCATION: 2318 Obstruction Pass Road, Orcas Island
STAFF: Julie Thompson, Planner il

DECISION: Approved with conditions

FINDINGS OF FACT

o

The agent submitted a provisional use permit application and the required fees to DCD for a
vacation rental on December 11, 2017.

2. The application was deemed complete on December 11, 2017.

3. There are no known permit ar code enforcement actions on this parcel.

4, The proposal is to rent a four bedroom single-family home on a 1.32 acre shoreline parcel for
periods less than thirty days. It is the only residence on the property. The applicants’ have a second
application in to rent the house on the neighboring property. Both houses share the driveway and

have the same address.

Both houses were originally on the neighboring parcel, but a boundary line modification recorded in
2017 changed the boundary lines such that they are now on separate parcels.

The septic system serving both houses is permitted for six bedrooms. The adjacent house has three
bedrooms, so this house should be restricted to the use of only three bedrooms due to the six
bedroom septic system. There is no accessory dwelling unit on the property.

5. The property is located in the Rural Farm Forest shoreline and land use designation. The areais
developed with residential uses. The driveway access is on a private road. See the site plan in
Exhibit 4.

6. The site plan depicts at least 3 parking spaces.

001



10.

11.

12.

13.

The sewage design application on file #98-114-06 shown in Exhibit 7 was approved on fanuary 20,
1998 for 6 bedroams. Since the two adjacent properties appear to share the septic system, use of
both houses should he for three bedrooms in each house.

The applicable Unified Development Code Sections are:

SICC 18.30.040 Table 12.30.04Q Allowable and Prohibited Uses in Rural, Resource, and Special
tand Use Designations

SICC 18.40.270 Vacation {short-term) rentals of residences or accessory dwelling units

SICC 18.30.020 Project permit applications - Procedures

51CC 18.80.030 Motice of project permit applications, public commient, and notice of hearing
SICC 18.80.080 Parmit procedures for provisional uses

SJCC Table 18.30.040 allows vacation rental by Provisional Use permit in the Rural Farm Forest land
use designation. This house is in the Rural Farm Forest shoreline designation which, according to
SICC Table 18.50.600 requires a shoreline substantial development permit for development of a
vacation rental, but not for the use as a vacation rental. According to the Shoreline Management
Act, “development” is the construction or exterior alteration of structures, dredging, drilling,
dumping, filting; removal of any sand, gravel, or minerals; hulkheading; driving of piling; placing of
obstructions; or any project of a permanent or tempaorary nature which interferes with the normal
public use of the surface of the waters overlying lands subject to this chapter at any state of water
level (RCW 90.58.030(3)(a)). Since the proposal does not include new development, no such
permits or approvals are required.

It was reviewed as a provisianal use permit to check for compliance with the performance standards
for vacation rental.

SJCC 18.80.030(A) 2 ){a) regiuires publication of a notice of application.

Notice of opplication was published in the Isiand’s Sounder and the Journal of the Son Juan Islands on
December 27, 2017 (Exhibit 3},

SICC 18.80.030{A}(2){b} & {c} require notification of the application to all property owners within
300 feet of the subject property and posting of the notice of application on the subject property.

The agent signed and submitted o form to DCD verifying that the site wos posted and the property
awners within 300 feet of the praperty were notified of the appfication. She olso submitted a list of
those individuals to whom the notice of application was mailed (Exhibit 3). Notice was mailed and
the site was posted on December 27, 2017.

SICC 18.40.270{A) states that no mare than 3 guests per hedroom shall be allowed at any one time.

No more than 9 quests wauld be aflowed in the home at any time, based on the proposed 3 bedroom
limitation due to the septic permit.

SICC 18.40.270(B) states that the use shall be aperated in a way that will prevent unreasonable
disturbances 1o area residents.
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i4.

15

16.

17.

18.

15,

Noise and trespassing impacts could be as much as that associated with normal residentiol use of the
site. Possible disturbances shoufd be mitigoted by conditions limiting the numper of occupants to

8. The conditions should also require posting the rules of canduct specifically mentioning thot
trespassing is not aflowed, property lines will be identified, and that the neighbors will be provided
with a 24-hour focol contuct phone number. The contact is also required to keep a written fog of
complaints,

SJCC 18.40.270{C) states that at least one additional parking space shall be provided for the vacation
rental use in addition to any other applicable parking requirements. The minimum parking required
shall be one space per bedroom,

SI€C 18.60.120, Table 6.4, lists “Minimum Number of Required Parking Spoces for Different Land
Uses”. Minimum parking for residentiol use is only required in Activity Centers. This is not in on
activity center. Based on SICC 18.40.270{C), a totel of 3 parking spaces are required ond at least 3
spaces are shown on the application site plan, Exhibit 4, and explained in an emaif from the agent
dated Februnry 23, 2018, Exhibit 6. This meets the parking criteria.

SJCC 18.40.270(D) states that if food service is to be provided, the UDC requirements for a bed and
breakfast residence shall be met.

Ne food service is proposed.
SICC 18.40.270(E]) states that no outdeor advertising signs are allowed.
No outdoor signs are proposed.

SICC 18.40.270{F) states that the principal residence or accessory dwelling unit may be rented out
on a short-term basis {vacation rental), but not both.

There is o accessory dwelling unit on this property.

5JCC 18.40.270{G} states that where there is both a principal residence and an accessory dwelling
unit, the owner or a long-term Iessee must reside on the premises, or one of the living units must
remain un-rented.

There is no ADU on the property and this requirement js not apglicable.

SJCC 18.40.270(H) states that in all activity center land use districts, rural residential, and
canservancy land use districts, the vacation rental of a residence or accessory dwelling unit may be
allowed by provisional ("Prov”} permit only if the owner or lessee demonstrates that the residence
or accessory dweling unit in question was used for vacation rental an or before june 1, 1997. When
internal land use district boundaries are adopted for an activity center, this provision wilf apply to
VR and HR districts but not to the activity center in general.

The subject property Is located in the Rural Form Forest designation and this requirement is not
applicable.
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20.

21

22,

23.

24,

SICC 18.40.270(1) states that vacation rental accommodations must meet all local and state
regulations.

Safes tax: State law requires retail sales tax to be collected on a vacation rentol.

Covenants: The County is not a party to private covenants. it is not able to enforce private covenants
between property owners that moy prohibit the use of a residence as a vacation rentol. Issuance of a
County land use permit for a vacation rental does not license the owner to violgte private restrictions
and covenants between property owners.

SICC 18.40.270()) states that owners of vacation rentals must file with the administrator a 24-hour
contact phone number.

This requirement must be a condition of approval.

SICC 18.40.270{K) states that the owner or lessee of the vacation rental shall provide notice to the
tenants regarding rules of conduct and their responsibility not to trespass on private property or to
create disturbances. If there is an easement that provides access to the shoreline, this shall be
indicated on a map or the easement shall be marked; if there isno access, this shall be indicated
together with a warning not to trespass.

Rules of conduct shall be submitied to the Department of Community Development after approval of
the application and prior to rental of the house. This i o condition of ggproval.

SICC 18.40.270{L} states that detached accessory dwelling units established under SJCC 18.40.240
cannot be separately leased or rented for less than 30 days.

This requirement is not applicable because there is no accessory dwelling unit.

We received cornments from several neighbors on this application. These comments are for both
applications. PPROV(-17-0066 is in the Rural Farm Forest land use and shoreline designation, 5o the
shoreline comments only apply to that application.

«  OnlJanuary 7, 2018, John and Paula Tiscornia submitted a letter stating that they own seven
lats that meet the applicant’s praperty on three sides. (Exhibit 10} They have owned for
about thirty years. They bought the property knowing & was not in a commercial zone, and
would not have purchased it if it had been commercial.

They are not opposed to vacation renatals if they are in commiercially zoned land. There are
already numerous vacation rental properties in the vicinity. One at the end of the road
advertises for twelve to fourteen peaple. That property is next to the property this
application is for, which means if both properties were rented at the same time, there
would be a resort without supervision,

They are concerned about traffic from guests and their friends, cleaning crews and garbage
collection. Cars have parked on the side of the road making it difficult to drive by. What
would happen if an emergency vehicle needed to get by. There have been several weddings
and other large events with as many as fifty guests. Dags run through their property after
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deer and other wild life, unfeashed. There seems to be no monitoring of behavior or
number of guests. Vacation guests have trespassed onto their property—the yard, dock,
and beach.

They object to the rental of the Stabbert’s property.

John Tiscornia submitted additional comments on January 16, 2018, Exhibit 11, stating that
had actual and recent experience with short term vacation rentals at a nearby property. It
has resulted in a significant increase in traffic including vacation renters, their guests,
cleaning crews, and garbage collection on our one fane, deteriorating, and dead end road.
He has also experienced people and unleashed dogs going through our property and on our
beach without permission. It appears to him that no ope seems to be monitoring the
behavior of their guests.

The Stabberts’ have two applications in; one is for a five bedroom house and the other is for
a three badroom house. That could add up to twenty-four pecple at one time. When
adding fo that the other vacation rental with the potential for fourteen people, you could
have thirty-eight people at one time, He thinks the implications for increased fire danger,
.septic overuse, car traffic, disraspect of property, and potential violations of the Shorelines
Act.

On lanuary 9, 2018, julia Evans submitted comments noting that this use of their neighbors’
properties will directly and adversely affect the enjoyment and safety of her and her home,
Exhibit 12. She claims that their bedroom is directly visible from the joint use dock they
share with the 5tabberts’, and siates that the joint use agreement specifically restricts the
dock’s use to owners and thelr friends, and then only with the other owners permission.
Additionally, access to the rental property is on a dirt read, partly shared only by her, and
past the end of the county road.

She points out that this part of Obstruction Pass Raad is not intended for the amount of
traffic that several vacation rentals will bring. There has been a considerable increase in the
number and speed of cars because of a different vacation rental. Afso, the Stabberts’ have
added outdoor lighting which bas had a negative impact on the enjoyment of their property.
With vacation reniers at the house, she suspects it will be on much more of the time,

Dn January 16, 2018, Roy and Susan Beaton submitted comments, Exhibit 13. They are
opposed to the use of this property as a vacation rental. Their end of Obstruction Pass Road
is extremely narrow, and there are limited areas for cars to pass. Since there are no
sidewalks in that area, the road is shared by vehicles, bicycles, and walkers (same with
strollers and/or dogs).

In addition, short term renters have felt free to trespass along the water’s edge on privately
owned beaches. Each new rental increases the number of people they don’t know on their
beach. There is also the problem of beach fires in the evening, with some much larger than
they think is allowed. They have even found some unattended fires iate at night.

There doesn’t seem to be any manitoring of thase short term rentals. One time they found
eight people staying in 2 ane-bedroom rental designed for two people. Late night,
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boisterous parties are also occurring, which is not conducive to the guiet enjoyment of their
property.

On January 17, 2018 we received comments from Kirk and Jill Callison, Exhibit 14. Thereisa
vacation rental next door to them. They had no idea the impact from a vacation rental
would cause until the nieighbaor started renting her house. It's a Iot like having a family
reunion next door every weekend. Because of the issues they and others in the area are
already experiencing from vacation renters, they are quite distraught at the prospect of
having anather targe home(s] being rented directly behind them.

Their ohjections are not meant to reflect any hard feelings toward their neighbars, rather to
the negative impacts of having these large rentals in their neighborhood. When a large
residence such as the Stabberts home becomes a vacation rental property it is transformed
fram a family hame to an even venue much like a commerciat hotel capable of
accommodating large groups of non-resident visitors wha, for the maost part, do not care
about anything other than coming for the vacation that they have paid dearly for and
deserve. Renters have used their beach and dock, parked in their driveway, asked to use
their phone, and had large unauthorized bonfires.

They feel that by issuing these vacation rental permit, the County is basically allowing the
comrnercial/hospitality use of these homes in a single family residence zone. They dor't
think the County has the resources to monitor the use and activity of these rentals nor to
enforce the rules. Their use and enjoyment of aur single family residence is severely and
negatively impacted by vacation rentals and they oppose the issuance of any further
permits.

Tom Evans submitted his first comments on January 9, 2018, Exhihit 15, and continued the
canversation until February 4, 2018. He and his wife reside adjacent to the two proposed
vacation rantals. He is opposed to the application. His concerns include noise, traffic, and
Hight poliution. He also is opposed to allowing renters any use of the joint use dock he
shares with the Stabberts’. He claims it is a violation of the Joint Use Agreement,

He indicates that Obstruction Pass Road is a one-lane road with very few pull outs on the
roadway leading to the Stabbert properties. Renters will be confronted with a three way,
largely unidentified triple-crassroads where Obstruction Pass Road, Point of View Lane, and
the Stabbert driveway come together. There is no visual clue at this intersection as to what
goes where.

The geographic location of these properties means that all light, glare and sound resonates
and blasts out from the vortex into the wider open spaces of Box Bay, where there are a
number of residences on the shore of the Bay. Sounds can be amplified by this such that it
is not uncommeon for normal conversation to be heard at a considerable distance aut, Light
and glare is also boosted out and at 2l the shorelineg properties along the rack walls forming
the bay.

There are very individual, unique, and special impacts the rentals would have on the Evans’
specifically, which raises significant legal issues which follow.
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The Stabbert-Evans properties are jointly bound by a shoreline substantial development
permit issued in 2007, which incorporates into it the terms, limitations and conditions of a
Joint Use Agreement. Both place strict limRations not only on the dack, access way, and
land landing built as allowed by that permn, but also the strict, guaranteed quiet use and
enjoyment provisions of the shoreline management act affecting upland use touching in
whole or in part the 300 foot jurisdiction of the SMA. And it is quite clear from reading
these two officiat documents that "vacation rental® is in direct viclation of the limitations of
the joint use agreement and the SMA,

Mr. Evans refers to several sections of the Joint Use Agreement that he says prohibit rental
use of the property. He quotes a portion of Section 12:

“The owners of each parcel may allow their invitees to use the dock...”

This is followed by language referring to “invitees” as “guests” only, and even if a guest, they
may only have access far seven days at the longest. That same section states the entire
purpase of the Joint Use Agreement is to insure the “privacy and quiet enjoyment” of the
owners. Section 18 denies any “commercial” use.

Perhaps his biggest argument is that vacation rentals are not exempt from the requirements
of a shareline substantial development permit. There are three sources for determining
exemption, the Shoreline Management Act of 1971 at Chapter 90.58 RCW; Shoreline
management permit and enforcement procedures in Chapter 173-27 WAC; and Chapter
18.50 SJCC. According to Mr. Evans, all of these legal sources lead to the conclusion that
vacation rentals are not exempt from shoreline substantial development permit
requirements.

He also argues that allowing the simultaneously rental of two side by side houses as
vacation rentals is not allowed per SICC 18.40.270({G}):

“Where there are both a principal restdence and an accessory dwelling unit,
the owner or long-term lessee must reside on the prentises, or one of the
fiving units must remain unrented.”

{The rest of Mr. Evans’ comments are in the ottoched emails. They contain further discussion
of why o shoreline substontiol development permit should be required; why only one house
should be allowed to get o vocation rentgl permit; numerous exhibits supporting his
conclusion; photographs of the areq; and applicable lows ond regufations.)

On January 22, 2018, the County received a response from Dan and Cheryl Stabbert, owners
of the property subject to this application, Exhibit 16, They explain that the joint use
agreement for the dock was developed for the ownership and use of the small dock on the
SE carner of their property and to allow the Evans a pathway easement to a small parcel of
iand to store their marine gear including crab pots. iis primary focus is on the use,
maintenanca, and expense with 2 special focus on limiting noxious smells and unsightly
storage. Also, the only prohibited use of the dock is commercial use which the Washington
State Supreme Court has rules does not apply to temparary rentals. "In Wilkinson v.
Chiwawa Communities Association, the Washington Supreme Court held in 2014 that an
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ownet's receipt of money from a vacationing guest for the use of the owner's home does
not change the use from residential to commercial.”

They also state that the joint use agreement says that their property (referred o as
lacobsen in the joint use agreement) retains all rights of use and development. The
agreement in no way gives the Evans’ a say over how the Stabberts utilize thelr property in
any way other than the joint use of the dock and its associated care.

The rules for vacation rentals in $JCC 18.40.270 clearly define the standards which they are
prepared to enforce including lacal and nearby administration. The property, nearly nine
miles from Eastsound, does not lend itself to a party crowd but to individuals wheo
appreciate the isolation and beauty of this unigue property.

Other objections that have been raised include:

#, One-lane deteriorating road:
i.  There are two saparate gntrances to this property with the Obstruction

Pass entrance through an electronic gate and the second placed almost 700

feet away on the north end along the pond.

ii.  There have heen no complaints about Obstruction Pass Road being
inadequate for its given use.

ili. This road has sufficient size for the large service trucks from both propane
and waste services taking care of zll of our hames along this road without
ayer a complaint.

v,  With both homes occupied the total occupancy is eight bedrooms with an
average of two persons per roam. Although | is implied that you can have
three persons per rotm, these homaes are not the quality to be occupied by
three persons per room {unless one of them happens to be an infant}.
Their average guest complement has never been miore than two cars as
guests often bypass the ferry and come by the small water taxi. There is
also a county dock a three te four minute walk away which is ideat for
either the water tai or a rerter’s personal boat. And the property dock
and offshore buoys are adeguate for small commuter boats up to 30 feet.

b. Guests infringing on ather property owners beach areas:
i.  Itis hot only difficult but almast impassible to access other praperty’s
beach areas.
il.  The homes experiencing the trespass are on the east side of Obstruction
Pass Road and they share a common beach. This property is uniquely
isolated.
c. Guest disrespecting people’s property and a cultural change:
.  The referenced property, 33 Meany Way, is generally not occupied. iis
entrance lies about 50 feet from the Stabbert Obstruction Pass Road entrance.
They have hever noticed a problem, but that house is located on a nearly
continuous beach that runs east along Obstruction Pass connecting praoperty to
property.
ii.  The $tabberts houses are designed to be lived in full time. If they choose to
rent it out for short periods of time rather than use it thernselves, the net
Increase is 2810,
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{ii.  The high end rental agencies do background checks on the guests who may also
have been rated by other venues that they have rented in the past,
d. Exterior lighting is bothersome:

i.  Therelis a very low level and tasteful landscape lighting set on the west rock
wall that includes three low wattage bulbs shining onto three large madronas
on the hillside, spaced about 75 feet apart from one another. A fourth light of
low wattage highlights a 17 foot hand-carved totem pole that looks over the
bay. The lights automatically turn on at dusk and automatically turn off
between eleven and twelve PM. No matter how many people stay at the
house, the lights will never be any brighter ar be on any longer.

e. Unattended beach fires:

i.  Their property is not set up geographically to be conducive to that. Theyhave a
concrete fire pit in front of their hause that is unobservable from the
Obstruction Pass houses. There is even an outdoor fire pit on their patio.

When the “no burp” rule is in effect, the fire pits are not used.

Beginning on January 25, 2018, there was a series of emails between Tom Evans, the author
of the above series of massages, and Chad Yunge, with the Department of Ecology’s
Shorelands Assessment and Management Program, Exhibit 17. The County was copied on
most of the communications, but | believe we might notf have received the email that
started their string. However, it seems likely Mr. Evans was asking for Mr. Yunige’s opinion
on how the County was handling the vacation rental in the shoreline issue.

On January 30, 2018, Mr. Yunge responded to Mr. Evans that he had an opportunity that
moming to review the San juan County SMP related to the use of existing single-family
residences as vacation rentals. He said that Ecology agrees with the County's determination
that na shoreline substantiat development permit is required. He concluded this based on
the fact that no new development is being undertaken. The SMA defines “development” as
a use consisting of the construction or exterior alteration of structures, dredging, drilling,
dumping, filling; removal of any sand, gravel, or minerals; bulkheading; driving of piling;
placing of obstructions; or any project of a permanent or temporary nature which interferes
with the normal public use of the surface of the waters overlying [ands subject to this
chapter at any state of water level (RCW 90.58.030(3){a}}. While any use of the shareline
must be consistent with a Jocal SMP, a permit or exemption is not required unless itinvolves
development as defined ahove.

On February 4, 2018, Mr. Evans send a request to the County to include {wo proposed
conditions of approval to the Stabbert vacation rental permits, Exhibit 18. One of the
conditions has to do with roadway access to the rentals (1) and the other has to do with
preventing renters from accessing and using the privately owned dock, trail access to the
Evans property, and that portion of the Evans owned platform and landing {2}.

“1. Access to the Stabbert rentals from Obstruction Pass Road shall be limited

to the Stabhert asphalt improved roadway running from the intersection of
Obstructian Pass Road and Point of View Lane directly to the Stabbert
properties and proposed vacation réntals. Stabbert shall take measures to
insure renters looking to find the vacation rentals do not travel along Obstruction
Pass Road beyond the intersection identified above. There shall be in a required
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rental packet directions to the renters clearly showing that the roadway past the
intersection is private property. Stabbert shal also post, an Stabbert Property
abutting the intersection 2 large, 2.5 foot long 1 foot wide, weatherproof sign,
professionally constructed, easy to read, from a vehicle and showing renters the
proper access roadway into the rentals. Evans may post, on private roadway in
which Evans has an ownership right, appropriate signs including ‘Private Property

e

No Trespassing’.

“2. Stabbert and/or Stabbert’s agent shalt expressly advise any potential and

actual renter that these properties are private and tg access them is trespassing.

Any photo depicting the property or any writing of any sort whatsoever issued for
purposes of obtaining renters shall contain a written disclosure in not less than 18
point type stating: “Dock, landing, and trail way are private property and renters

may not use them. Using these properties is trespassing and may be prosecuted as
such.” This language shall be used anytime the rentals are represenied as available,
advertised, or listed including any and all internet postings, rental/real estate listing
and photograph, listing through any VRBO agency, rental agency, real estate firm or
other rental agency. it shall be Stabberts obligation to insure compliance with the
conditians in this section. Any violation, intentional or otherwise, shall be consldered
a code and/or trespass violation with appropriate fines, law enforcement assistance
and further protective measures, if necessary, as determined by any enforcement
officer or other S/C agent or entity. Further, Stabbert shall, at his expense, instali a
professionally constructed and installed, weatherproof gated entry to the dock, which
shall provide access only to Stabbert/Evans or their authorized invitees as identified in
the joint use agreement. This gated entry shall be installed and approved by Evans
before any rental is made. Entry shall be by shared key or coded lock. The gate,
locking device, and installation shall be by third party professional, not be Stabbert
personally or Stabbert employee or agent. The gated entry shall be locked anytime

a renter is on the property and Stabbert shall be responsible for making sure the gate
is locked when renters are anticipated or are on the property. Finally, Evans may
install, professionally constructed and placed, ‘PRIVATE PROPERTY—NO TRESPASSING'
signs an the dock, platform, and trail, as reasonably necessary to insure compliance.”

On February 6, 2018, the Stabberts responded to Mr. Evans proposed conditions. They are
opposed to posting any signs on their own property about use of their own road. They will
in writing recommend that this road off Point of View Lane ba the primary access road in
any correspondence and instructions to potential users of the property. They are not willing
10 refinquish their right to use their own road and formal access, but agree that the Point of
view Lane access is much more convenient and is the road of choice at almost all times
other than formal events.

Regarding the dack, The Stabberts believe the joint use agreement clearly spell out what is
and what is not prohibited. They believe the use by tenants, invitees, and others using the
property are clearly allowed under the agreement. What is not allowed is commercial use,
which is the argument Mr. Evans applies and which is wrong. The Washington Supreme
Court ruled that vacation rental use is not commercial use. They think that Mr. Evans
attempt to Hmit use of the dock is an attempt to dampen the demand for this property as it
would not have quite the appeal otherwise.
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The Stabberts would like to utilize the dispute provision for arbitration under the joint use
agreement to clearly define hoth the Evans and Stabberts rights over the dack use, platform
location, and any ather items that might need some housekeeping between the parties.
The Stabberts would abide by the outcome of the arbitration and if that prohibited the dock
use in any way, they would abide by it.

The Stabberts propose the following language be added 1o the vacation rental permit
approvak

i.  Stabbert shall abide by and communicate the rules outlined in the joint Use
Agreement as regards the use of the dock.

ii.  Stabbert shall place a sign at the foot of the £vans 4 foot easement path of “no
trespassing” and shall clearly define this prohibitian in any correspondence to
property users.

The Stabberts feel their proposed additions to the permit offer the Evans and adjoining
property owners adequate protaction for the issues they have raised while protecting their
property rights as owners,

25. SICC 18.80.020 Project permit applications - Procedures.

A.

B.

Monbinding Prespplication Conferences. Preapplication conferences ars optional, but strongly
encouraged, and will be granted on a time-availahle basis by the director,

Determination of Proper Type of Project Permhit.

Project Permif Application—Forms. Applications for project permits shall be submitted to the
permit center on forms approved by the director. An application must (1) consist of all
materials required by the applicable development regulations; (2] be accompanied by plans
and appropriate narrative and descriptive information sufficiently detailed to define clearly
the proposed praject and demonstrate compliance with applicable provisions of this code;
and, except for project permit applications for temporary uses, (3} shall include the following:
1. A completed project permit application form;

A complete application was submitted to DCD on December 11, 2017.

2. If the applicant is not the owner of the subject property, a notarized statement by the
owner(s) that {a) the application has been submitted with the consent of all swners of the
subject property, and (b} identification of the owner's authorized agent or representative;

The owners of the property signed the application.

3. A legal description of the site and any other property description required by the
applicable development regulations;

The legal description was included in the applicotion in Exhibit 8.
4. The applicable fee;
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The application fees were paid on December 11, 2017.

Evidence of available and adequate water supply as required by SICC Title 8 and the
Comprehensive Plan; see also SICC 18.60.020;

Existing residences that were legolly established ore presumed by Health and Community
Services to have an odequate woter supply. This aiso applies to applications for vacation
rentals in such residences.

Evidence of sewer availahility or septic approval or suitability as required by SICC Title §;

The home is served by on-site sewage disposal system permit number 98-114-06. The
approved capuacity is for 6 bedrooms. The vacation rental permit is for o four bedroom
house. The odjacent parcel hos a three bedroom house which is alsg subject to a vacation
rental permit, s0 this house should be limited to three bedrooms.

A plot plan to scale no smaller than one inch equals 40 feet for a plot larger than ane acre,
and no smalier than one inch equals 20 feet for 2 plot one acre or smaller;

The submitted site plan is adeguate for the proposal becouse the development is existing.
Graphic depiction of the following:

a. Compass direction and graphic scale; Included

b. Corner grades and, if required by the director, existing contours of topography at five-
foot contour intervals; This was not shown and has been waived.

c. Proposed developments or use areas; This was included an the site plarn.

d. Existing structures and significant features on the subject property and on adjacent
properties; This wos included on the site plan.

e. Property lines, adjoining streets, and immediately adjoining properties and their
ownerships; Property lines, adjoining street, and immediately adjoining properties are
shown on the site plan.

f. Location and dimensions of existing and proposed improvements on public rights-of-
way, such as roads, sidewalks, and curbs; Few roads in this county are equipped with
sidewnlks or curbs and none are shown on the site plan,

g. Existing and proposed grades and volume and depasition of excavated material; NA,
becouse no earthwork is required.

h. Natural drainage direction and storm drainage facilities and improvements; No new
development is praposed so this information is not necessary.

i. Locations of all existing and proposed utility connections; Mo new development is
proposed so this information is not necessary.

j. Parking spaces and driveways; These are depicted on the site plan.

k. Proposed landscaping; Lendscaping Is not required for single fomily residential use.

.  Wetiands and other environmentally sensitive areas; and
There is no new development to trigger critical areo review. Although the whele
county is a criticol agquifer recharge area, there are no performance standards for
single family development.

PPROVD-17-0066
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im. All easemaents {recorded or unrecorded) must be shown. If recorded, the recording
number must be shown. Edsements are not shown on the site plan us there is no new
development proposed. :

9. The applicant shall provide a list showing the names and addresses of the owners of
property within 300 feet of the boundaries of the property subject to the project permit
application. For purpases of this chapter, the owners of property within 300 feet of the
boundaries of the subject praperty are those whose names are shown on tha tax
assessment rolls on the date the project permit application is submitted to the permit
center,

This list is provided in Exhibit 9.

10. Critical Areas (CAs}. Because this is existing development, no critical area review is
trigeered. The entire County is an aguifer recharge area but those regulations do not apply
to resideatiof uses.

11. Frequently Flooded Areas. No frequently flooded areas are located on this porcel,

12. Additional Application Information for Divisions of Land and Boundary Ling Madifications.
13_ Additional Application Information for Binding Site Plans.
14, Additional Applitation Information for Plannad Unit Development.
15, Additional Appfication information for Rural Residential Cluster Development.
ftems 12 through 15 do not apply to this proposal.

16. Additional Information. The director may require additional information necessary for
review and evaluation for demonstration of project consistency with this code;

No additional informaoiion was requested.

17. Oirector’s Waiver. The director may waive specific submittal requirements determined to
be unnecessary for review of a project permit application required by this code;

No request wos made for waiver of specific requirements; however site plan requirements
were waived us noted above becouse there is no new development proposed.

18. Temporary Use Permit Applications. Al project permit applications for a temporary use
shall be submitted to the director in writing and contain sufficient information for the
director to make 3 decision {see SJCC 18.80.060). The director shall determine what
information is necessary for review of such applications.

This is not a temporary use permit applicotion.

26, SICC 18.80.020(c)(5)&(B) require evidence of adequate water and septic service for the proposed
use.

PPROVO-17-0066
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27.

28.

23

29

The proposal is in an existing residence built in 1998. Water Is from the Doe Bay community systermn,
A certificate of water availability was obtained, 88-172-C. The on-site septic permit #98-114-06 is for
a six-bedroom house.

SJCC 18.80.080({A}. Purpose and Applicability. Provisional uses must comply with the development
standards in Chapter 18.60 SICC and the performance standards of Chapter 18.40 3JCC. Provisional
uses must obtain a project permit,

This apglication conforms to the referenced standards.,

SICC 18.80.080(B). Notice. Natice for provisional uses must comply with the procedures set forth in
SJCC 18.80.030{A}). Public comment on the notice of application for a pravisional use project permit
must comply with SICC 18.80.030(B).

The notification requirements were complied with as shown on the attached Instructions for Mailing
the Legol Notice and Posting the Sign (Exhibit 9).

$JCC 18.80.080{C). Decision-making Authorify. The administrator has authority to approve
or deny provisional use permit applications according to the applicable provisions of this code. The
administrator alsc has authority to impose conditions of approval on a provisional use permit,

SICC 18.80.080(D). Criteria for Appraval.

1. The provisional use permit application shall only be approved by the administrator if the use has
been raviewed for consistency with the applicable sections of this code (e.g., Chapter 18.40 8ICC,
Performance Standards, Chapter 18.50 SICC, Shoreline Master Program, and Chapter 18.60 SICC,
Development Standards} and found to meet the requirements set forth by this cods; and

The use has been shown obove to be consistent with the performance standardds for vacation
rentals in $JCC 18.40.270.

2. Any provisional use application (not including short subdivisions} involving property located
within the jurisdiction of the state Shoreline Management Act but not requiring a shoreline permit
must conform to the policies in Element 3 of the Comprehensive Plan and the applicable
regulations in Chapter 18.50 SICC {the Shoreline Master Program).

The goal of the Rural Form Forest shoreline designation is in the Comprehensive Plan at Section 8
Element 3.3.0:

“The goal of the Rural Farm-~-Forest Designation is to protect agricultural, minerol resource,
as well as timber fands and to maintoin and enhance the rural low density character of the
County's shoreline while providing protection from expansion of mixed use and urbon types
of fand uses. Open spaces and opportunities for recreationol and other uses compatible with
agricuiturol and forestry activities should be maintained. Development related to the
commercial fishing industry and aquaculture would be alfowed. Other forms of development
which are nat contrary to the purpose of the Rural Farm-Forest Designation would be
permitted pnly under certain circumstances.”

PPROV(O-17-0066
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A vacation rental in this designotion provides opportunities for recreationaf and other uses. This
parcel is not currently used for agricultural or forestry uses, and likely has nat been for a number of
years.

The Comprehensive Plun discusses vacation rentals in the iond use efement at Section B Element
2.2A:

12, Vacation rental (short-term, i.e., of less than thirty days} of a principal, single-family
residential unit or on ADU should be subject to standards similor to those for haspitality
commercial establishments but should be classified as a residentiol use for purposes of
tond use regulation.

There are no regulations in Chapter 18.50 SICC pertaining to vacation rentals.

25. SJC 18.80.08D(E). Term. Unless a shorter time period is specified in the provisional use permit
conditions, development authorized through a provisional use permit shall be completed within
five years from the date of provisional use permit approval or such permit shafl become null and
void,

This standurd is not applicable because the property is already developed.

EXHIBITS

Application cover sheet

Agpplication materiais

Directions 1o the property

Site plan

Floor plan

Email explaining parking from agent dated February 23, 2018
Sewage design application

tegal description

Posting and notification verification, including legal ad

. Comments from John and Paula Tiscarnia dated fahuary 7, 2018

. Comments from John Tiscornia dated January 16, 2018

. Comments from Julia Evans dated lanuary 9, 2018

. Comments from Roy and Susan Beaton dated January 16, 2018

. Comments from Kirk and Jill Callison dated January 17, 2018

. Comments from Tom Evans beginning lanuary 9, 2018

. Response from Dan and Cheryl Stabbert dated January 22, 2018

. Email communication between Tom Evans and Chad Yunge beginning lanuary 25, 2018
. Proposed canditions of approval from Tom Evans dated February 4, 2018
. Response from Dan and Cheryl Stabbert dated February 6, 2018

. Permit receipt

CONCLUSIONS

This application meets SJICC 18.80.080(D), criteria for approval of a Provisional Use permit:

PPROVO-17-0066
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1. The provisional use permit application shall anly be approved by the administrator if the use has
been reviewed for consistency with the applicable sections of this code (e.g. Chapter 18.40 SiCC,
Performance Standards, Chapter 18.50 SICC, Shoreline Master Program, and Chapter 18.60 SICC,
Development Standards) and found to meet the requirements set forth by this code; and

2. Any provisional use application [not including short subdivisions) involving property lucated within
the jurisdiction of the state Shoreline Management Act but not requiring a shareline permit must
conform to the paolicies in Element 3 of the Comprehensive Plan and the applicable regulations in
Chapter 18.50 8JCC {the Shoreline Master Program].

DECISION AND PERMIT CONDITIONS

The application is approved subject to the following conditions:

1} This permit allows a 3-bedroom vacation rental on TPN 161650403, 2318 Obstruction Pass Road,
Orcas Island. The approval is for the site plan including 3 parking spaces as depicted on Exhibit 4, the
attached approved site plan and as conditioned herein.

2} No more than 9 guests shall be accommodated at any one time when the home ¥s rented.
3} Renters access to the property shall be via Point of View Lane.
4} There shall be no parking on adjacent roads.

5} Where there is both a principal residence and an accessory dwelling unit, the owner or a long-term
lessee must reside on the premises, ar one of the living units miust remain un-rented.

8} Prior to operation, the applicant shall call the SIC Fire Marshall to have the driveway inspected for
emergency vehicie access and shall submit evidence to the Department of Community Development
that the driveway was approved by the Fire Marshall.

7] The vacation residence shall be gperated in 2 way that will prevent unreasonahle disturbances to
area residents.

8] An up-to-date property management plan shall be kept on file with the administrator. The property
management plan shalt include the following:

a. Rules of conduct approved by the County;

b. State of Washington Unified Business ldentifier number, and the names and addresses of
the property owner and agents autharized to act on the property owner’s behalf;

¢. Adesignated property representative who lives on the island where the vacation rental is
located who can respond to complaints and emergencies, along with a valid telephone
number where the representative can be reached twenty-four {24] hours per day.

9} The rules of conduct and a map clearly depicting the property boundarias of the vacation rental shall
be prominently displayed in the rental. The map shall indicate if there Is an easement that provides

PPROVO-17-0066
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access to the shoreline. If so, the boundaries of the easement shall be clearly defined; if there is no
access, this shall be indicated together with a warning not to trespass.

10} Adherence to all San Juan County and local fire and noise regulations shall be required.

11} Ali advertisements and marketing materials shall inciude the San Juan County permit number for the
vacation rental. The rental shall not be advertised or marketed in conjunction with the vacation
rental an the adjacent property.

12} Mo food service is to be provided.

13} No outdoor advertising signs are allowed.

14} Vacation accommodations must meet ail focal and state regulations, including those pertaining to
business licenses and taxes.

15} Mo use shall be made of equipment or material that produces unreasonahle vibration, noise, dust,
smoke, odor, ar electrical interference to the detriment of adjoining property.

16} issuance of a permit for a vacation rental does not license the owner to viclate privaie covenants
and restrictions.

17) All correspondence related to this permit must reference the permit number, PPROV0-17-0065.
18] If the conditions of approval ara not complied with, the resulting impacts may change 2 typical
residential area to one with frequent incidents of trespass, noise, and traffic from strangers who

have no investrment in maintaining civil relations with neighbors, for this reason, it is emphasized
that failure to comply with conditions of approval is grounds for revocation of this permit.

DATED this_| 2. _day cfw

Enka Shcok AICP Dzrectur

Permit prepared by: M &L\Om 9 LNAN

1dte Thompson, Planner {Il

APPEALS

Any party of record to this decision may submit an appeal to the Department of Coramunity
Development located at 135 Rhone Street, Friday Harbor within twenty-one (21) days of the date of the
decision. Appeals must be in writing, be accompanied by the appeal fee, and contain the following:

= The appeilant’s name, address, and phone number;
+ The appellant’s statement describing standing to appeai;

PPROVD-17-0066
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identification of the application which is the subject of the appeal, including date of the decision
being appealed; appellant’s statement of grounds for appeal and the facts upon which the appeal is
based;

The relief sought, including the specific nature and extent; and

A statement that the appeflant has read the appeal and believes the contents ta be true, signed by

the appellant.
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EXHIBIT 2

DNR Letter
May 7, 2018



DEPARTMENT OF
NATURAL RESOURCES

NORTHWEST REGION
9319 N TOWNSHIP STREET
SEDRQ-WOOLLEY, WA 98284-9384

360-856-3500
FAX 360-856-2150
TR3 711

_ HILARY S. FRANZ NORTHWEST REGION@DNR WA GOV
COLSRUSSICNER OF PURLIC LANDS WWW.DNRWA.GOV

May 7, 2018

Dan and Cheryl Stabbert

13019 NE 61* Place

Kirkland, WA 98107

Subject: Vacation Rental and Use of State-Owned Aquatic Lands - Private Recreational
Dock/Mooring Buoys, Obstruction Pass, Orcas Island

Dear Mr. and Mrs. Stabbert:

1 am writing to you regarding the dock and mooring buoys located in Obstruction Pass, Orcas
Island that are associated with your upland property, San Juan County tax parcel 161650403000
with an address of 2318 Obstruction Pass Rd. A portion of the dock and the mooring buoys are
located on state-owned aquatic land (SOAL) managed by Washington Department of Natural
Resources (DNR). Typically, projects taking place on or over SOAL require an authorization
from DNR, however, Chapter 79.105.430 of the Revised Code of Washington (RCW) provides
permission under certain circumstances for private recreational docks and private recreational
mooring buoys to be installed and maintained without charge. Chapter 332-30-144 of the
Washington Administrative Code (WAC) specifies what does and does not qualify for a private
recreational dock.

It is my understanding that you recently received a Land Use Vacation Rental Permit for the
above-mentioned property from San Juan County Department of Community Development. The
purpose of this letter is to notify you that in order to use and maintain your dock without charge,
the dock must be used exclusively for private recreational purposes and cannot be used
commercially. WAC 332-30-144(2)(c) states the following:

A “private recreational purpose” being a nonincome-producing, leisure-time, and
discretionary use by the abutting residential owner(s).

Allowing use of the dock through a short-term rental agreement disqualifies them from the
private recreation dock exemption. If you intend to allow renters of your vacation property to use
the dock, you would need to apply for an authorization from DNR, which would be in the form



Mr. and Mors. Stabbert
May 7, 2018
Page 2 of 2

of a lease. | encourage you to learn more about the process for leasing SOAL by reading this fact
sheet on our website:

hitps://www.dnr.wa.gov/publications/agr_fs_leasing_guide 0816.pdf?2i82kh2

Please note that for joint-use docks, all owners of the dock must apply for the authorization from
DNR. If you would like to proceed with the application process or just have questions, 1 would
happy to assist you.

Please note that recreational mooring buoys must be registered with DNR even if they qualify
under RCW 79.105.430. Please fill out the mooring buoy application at www.dnr.wa.gov to
register your buoy(s) if you have not already done so.

If you have any questions about this letter, please contact me by phone at 360-854-2858 or by

email at gabriel harder@dnr.wa.gov.

Sincerely,

Fa N

Gabe Harder, Land Manager

Aquatic Resources Division, Orca-Straits District
919 N. Township St.

Sedro-Woolley, WA 98284

Enclosures: RCW 79.105.430
WAC 332-30-144
DNR-Mooring Buoy Brochure

c: Karla Lopez, Agent (by email)
Tom Evans, Joint owner (by email)
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RCW 79.105.430

Private recreational docks—Mooring buoys.

(1) The abutting residential owner to state-owned shorelands, tidelands, or related beds of
navigable waters, other than harbor areas, may install and maintain without charge a dock on
the areas if used exclusively for private recreational purposes and the area is not subject to
prior rights, including any rights of upland, tideland, or shareland owners as provided in RCW
79.125.400, 79.125.460, 79.125.410, and 79.130.010. The dock cannot be sold or leased
separately from the upland residence. The dock cannot be used to moor boats for commercial
or residential use. This permission is subject to applicable local, state, and federal rules and
regulations governing location, design, construction, size, and length of the dock. Nothing in
this subsection (1) prevents the abutting owner from obtaining a lease if otherwise provided by
law.

(2) The abutting residential owner to state-owned shorelands, tidelands, or related beds of
navigable waters, other than harbor areas, may install and maintain a mooring buoy without
charge if the boat that is moored to the buoy is used for private recreational purposes, the
area is not subject to prior rights, including any rights of upland, tideland, or shoreland owners
as provided in RCW 79.125.400, 79.125.460, 79.125.410, and 79.130.010, and the buoy wiil
not obstruct the use of mooring buoys previously authorized by the department.

(a) The buoy must be located as near to the upland residence as practical, consistent with
applicable rules and regulations and the provisions of this section. The buoy must be located,
or relocated if necessary, to accommodate the use of lawfully installed and maintained buoys.

(b} If two or more residential owners, who otherwise qualify for free use under the
provisions of this section, are in dispute over assertion of rights to install and maintain a
mooring buoy in the same location, they may seek formal settiement through adjudication in
superior court for the county in which the buoy site is located. In the adjudication, preference
must be given to the residential owner that first installed and continually maintained and used
a buoy on that site, if it meets all applicable rules, regulations, and provisions of this section,
and then to the owner of the residential property nearest the site. Nothing in this section
requires the department to mediate or otherwise resolve disputes between residential owners
over the use of the same site for a mooring buoy.

(c) The buoy cannot be sold or leased separately from the abutting residential property.
The buoy cannot be used to moor boats for commercial or residential use, nor to moor boats
over sixty feet in length.

(d) If the department determines that it is necessary for secure moorage, the abutting
residential owner may install and maintain a secand mooring buoy, under the same provisions
as the first, the use of which is limited to a second mooring line to the boat moored at the first
buoy.

(e) The permission granted in this subsection (2) is subject to applicable local, state, and
federal rules and regulations governing location, design, installation, maintenance, and
operation of the mooring buoy, anchoring system, and moored beat. Nothing in this
subsection (2) prevents a boat owner from obtaining a lease if otherwise provided by law. This
subsection (2) also applies to areas that have been designated by the commissioner or the
fish and wildlife commission as aquatic reserves.

(3) This permission to install and maintain a recreational dock or mooring buoy may be
revoked by the department, or the department may direct the owner of a recreational dock or
mooring buoy to relocate their dock or buoy, if the department makes a finding of public
necessity to protect waterward access, ingress rights of other landowners, public health or

http://app.leg.wa.gov/RCW/default.aspxcite=79.105.430 4/30/2018
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safety, or public resources. Circumstances prompting a finding of public necessity may
include, but are not limited to, the dock, buoy, anchoring system, or boat posing a hazard or
obstruction to navigation or fishing, contributing to degradation of aquatic habitat, or
contributing to decertification of shellfish beds otherwise suitable for commercial or
recreational harvest. The revocation may be appealed as provided for under RCW
79.105.160.

(4) Nothing in this section authorizes a boat owner to abandon a vessel at a recreational
dock, mooring buoy, or elsewhere.

[ 2006 ¢ 155 § 106; 2002 ¢ 304 §1; 2001 ¢ 277 §1; 1989 ¢ 175 § 170; 1983 2nd ex.s. ¢ 2 §
2. Formerly RCW 79.80.105.)

NOTES:

Effective date—1989 ¢ 175: See note following RCW 34.05.010.

http://app.leg.wa.gov/RCW/default.aspx 7cite=79.105.430 4/30/2018
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WAC 332-30-144

Private recreational docks.

(1) Applicability. This section implements the permission created by RCW 79.105.430,
Private recreational docks, which allows abutting residential owners, under certain
circumstances, to install private recreational docks without charge. The limitations set forth in
this section apply only to use of state-owned aquatic lands for private recreational docks
under RCW 79.105.430. No restriction or regulation of other types of uses on aquatic lands is
provided. This section shall not apply to port districts managing aquatic lands under a
management agreement (WAC 332-30-114).

(2) Eligibility. The permission shall apply only to the following:

(a) An "abutting residential owner," being the owner of record of property physically
bordering on public aquatic land and either used for single family housing or for a multifamily
residence not exceeding four units per lot.

{b) A "dock," being a securely anchored or fixed, open walkway structure visible to boaters
and kept in good repair extending from the upland property, primarily used as an aid to
boating by the abutting residential owner(s), and accommodating moorage by not more than
four pleasure boats typical ta the body of water on which the dock is located. Two or more
abutting residential owners may install and maintain a single joint-use dock provided it meets
all other design requirements of this section; is the only dock used by those owners; and that
the dock fronts one of the owners' property.

(c) A "private recreational purpose,” being a nonincome-producing, leisure-time, and
discretionary use by the abutting residential owner(s).

(d) State-owned aquatic lands autside harbor areas designated by the harbor line
commission.

(3) Uses not qualifying. Examples of situations not qualifying for the permission include:

(a) Yacht and boat club facilities;

(b) Floating houses, as defined in WAC 332-30-106(23), and vessels used as a residence
(as defined in WAC 332-30-106(62));

(c) Resorts;

(d) Multifamily dwellings, including condominium ownerships, with more than four units;

(e) Uses other than docks such as launches and railways not part of the dock, bulkheads,
landfills, dredging, breakwaters, mooring buoys, swim floats, and swimming areas.

(4) Limitations.

(a) The permission does not apply to areas where the state has issued a reversionary use
deed such as for shellfish culture, hunting and fishing, or park purposes; published an
allacation of a special use and the dock is inconsistent with the allocation; or granted an
authorization for use such as a lease, easement, or material purchase.

(b) Each dock owner using the permission is responsible for determining the availabiiity of
the public aguatic lands. Records of the department are open for public review. The
department will research the availability of the public aquatic lands upon written request. A fee
sufficient {o cover costs shall be charged for this research.

(¢) The permission is limited to docks that conform to adopted shoreline master programs
and other local ordinances.

(d) The permission is not a grant of exclusive use of public aquatic lands to the dock
owner. it does not prohibit public use of any aquatic lands around or under the dock. Owners
of docks located on state-owned tidelands or shorelands must provide a safe, convenient, and
clearly available means of pedestrian access over, around, or under the dock at all tide levels.

http://apps.leg.wa.gov/WAC/default.aspx?cite=332-30-144 4/30/2018
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However, dock owners are not required to allow public use of their docks or access across
private lands to state-owned aquatic lands.

(e} The permission is not transferable or assignable to anyone other than a subsequent
owner of the abutting upland property and is continuously dependent on the nature of
ownership and use of the properties involved.

(f) Vessels used as a residence and floating houses are not permitted to be moored at a
private recreational dock, except when such moorage is necessary because of an emergency
that immediately threatens human life or property, for the duration of the emergency only.

(5) Revocation. The permission may be revoked or canceled if:

(a) The dock or abutting residential owner has not met the criteria listed in subsection (2}
or (4) of this section; or

(b) The dock significantly interferes with navigation or with navigational access to and fram
other upland properties. This degree of interference shall be determined from the character of
the shoreline and waterbody, the character of other in-water development in the vicinity, and
the degree of navigational use by the public and adjacent property owners;

(c) The dock interferes with preferred water-dependent uses established by law; or

(d) The dock is a public health or safety hazard,

(6) Appeal of revocation. Upon receiving written notice of revocation or cancellation, the
abutting residential owner shall have thirty days from the date of notice to file for an
administrative hearing under the contested case proceedings of chapter 34.05 RCW. If the
action to revoke the permission is upheld, the owner shall correct the cited conditions and
shall be liable to the state for any compensation due to the state from the use of the aquatic
lands from the date of notice until permission requirements are met or until such permission is
no longer needed. If the abutting residential owner disclaims ownership of the dock, the
department may take actlions to have it removed.

(7) Current leases. Current lessees of docks meeting the criteria in this section will be
notified of their option to cancel the lease. They will be provided a reasonable time to respond.
Lack of response will resuit in cancellation of the lease by the department.

(8) Property rights. No property rights in, or boundaries of, public aguatic lands are
established by this section.

{9) Lines of navigability. The department will not initiate establishment of lines of
navigability on any shorelands unless requested to do so by the shoreland owners or their
representatives.

(10) Nothing in this section is intended to address statutes relating to sales of second
class shorelands.

[Statutory Authority: RCW 79.105.360. WSR 06-06-005 (Order 724), § 332-30-144, filed
2/16/08, effective 3/19/06. Statutory Authority: RCW 79.90.455, 79.90.460. WSR 02-21-076
(Order 710), § 332-30-144, filed 10/17/02, effective 11/17/02. Statutory Authority: RCW
79.90.105, 79.90.300, 79.90.455, 79.90.460, 79.90.470, 79.90.475, 79.90.520, 79.68.010,
79.68.68 [79.68.080), and chapter 79.93 RCW. WSR 85-22-066 {Resolution No. 500), § 332-
30-144, filed 11/5/85.]

http://apps.leg. wa.gov/WAC/default.aspx7cite=332-30-144 4/30/2018
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SHORELINES HEARINGS BOARD

STATE OF WASHINGTON
DARIN BARRY and ROBIN HOOD
VILLAGE RESORT,
SHB No. 12-008
Appellant,
FINDINGS OF FACT, CONCLUSIONS OF
V. LAW, AND ORDER
STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY,
Respondents.

The Shorelines Hearings Board held a hearing in this matter on February 5, 2013, at the
Board’s office in Tumwater, Washington. The day before the hearing the Board met the parties
on site and conducted a site visit. The Board did not take testimony on this day.

The Board was comprised of Board Members Kathleen D. Mix, Chair, Jon R. Wagner,
and Dave Somers.' Administrative Appeals Judge Kay M. Brown presided for the Board.
Attorney Jack W. Hanemann represented the Petitioner Darin Barry/Robin Hood Village Resort
(Barry). Assistant Attorney General Sonia A. Wolfman represented the Respondent Washington
State Department of Ecology (Ecology).

In addition to the site visit, the Board received sworn testimony of witnesses, exhibits,
and arguments on behalf of the parties. Having fully considered this record, the Board enters the

following:

! This case is being heard by a three member panel pursuant to RCW 90.58.185.

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND ORDER
SHB No. 12-008
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FINDINGS OF FACT

1.

Robin Hood Village is a long-established resort facility on Hood Canal near Union,
Washington. Don Beckman, the set designer for the original Robin Hood movie filmed in 1934,
built some of its historic cottages, hence the name. The resort includes the forest side, which is
on the landward side of East State Route 106, and “The Green”, which is on the waterward side
of the same highway. The Green is a relatively flat pie shaped area bordered by a curve in the
highway to the west, Hood Canal to the east, and a fish bearing stream called Big Bend Creek on
the south. Barry Testimony, Mraz Testimony, Exs. P-2, E-14, E-15.

2.

The Green has been used for recreational vehicle (RV) parking and tent camping since
before the date of the Shoreline Management Act (SMA) and the Mason County Shoreline
Master Program (SMP). Barry and the previous four owners have rented RV parking sites for as
many as seven RV’s at a time. Some of the larger RVs could house six to nine people and have
washers and dryers. The campers would pull their RV’s onto the Green, park, “hookup” to
electrical and water provided by the resort, and enjoy the beach and waterfront view. Oblizalo
Testimony, Barry Testimony, Exs. E-15, P-1, P-2, P-7.

3.

Barry purchased the resort in 2004. At that time, the Green included a gazebo thé resort
used as an espresso stand, a fire pit, a low wall along the waterfront, and an old paddle wheel
boat. The RV’s that were brought onto the site by their owners had self-contained holding tanks.
FINDINGS OF FACT, CONCLUSIONS OF LAW,

AND ORDER
SHB No. 12-008
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The RV owners were allowed to empty those tanks in the septic system on the forest side of the
resort. Barry Testimony, Exs. E-15C.
4.

Barry made some changes to the Green in the period from 2004 to 2011. He
discontinued the use of the gazebo as an espresso stand. He added a 3,000 gallon holding tank
and acceptance lines to each RV space. The holding tank was installed pursuant to a permit from
Mason County. He landscaped the fire pit area and added cement blocks to create a second
terrace further landward from the waterfront retaining wall. Each year he added two to three
truck-loads of gravel to The Green to fill in rutting caused by the heavy RV’s driving on and off
of the site. Barry Testimony, Exs. E-15, P-4, P-12.

5.

On May 1, 2011, Barry placed four recreation park trailers (RPT) on the Green. Barry
purchased the RPTs from a manufacturing facility in Woodburn, Oregon. The RPTs came from
the manufacturer with porches. Each RPT cost $20,000, which included delivery to the site.
Barry paid an additional $1,000 for each RPT to be professionally anchored and installed, and to
obtain an installation certificate. The RPTs are still on their wheels. They do not include self-
contained holding tanks. Placement of the units on the site included plumbing work to attach the
RPTs to the previously existing connections for the on-site holding tank, construction of a lattice
skirt and two-by-four frame for the skirt, an upgrade of some of the existing electrical
connections from 30 amps to 50 amps, and construction of steps to the porch of the RPT. Barry
also added four planter boxes with approximately 12 trees in each box for privacy screening
FINDINGS OF FACT, CONCLUSIONS OF LAW,

AND ORDER
SHB No. 12-008
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between the RPTs. The upgrade in the electrical connections and the addition of the planter
boxes were useful improvements even if Barry continues the prior practice of renting RV spaces.
While Barry consulted with the Department of Labor and Industries (L&I) and his attorney,
Barry did not consult with the County prior to placing the RPTs on site. Barry Testimony, Exs.
P-5, P-8, P-16.

6.

RPTs are a specific category of trailer-type designed to provide temporary
accommodation for recreation, camping or seasonal use. Manufacturers build RPTs on a single
chassis and mount them on wheels. Their gross trailer area cannot exceed 400 square feet in the
set-up mode. Manufactures certify them as compliant with the American National Standards
Institute (ANSI) A119.5 Recreational Park Trailer Standard, not the Department of Housing and
Urban Development (HUD) standards for permanent residences. Washington State has adopted
the ANSI A119.5 standard for all RPTs that are to be sold in Washington. For purposes of L&I
certification, L&I categorizes RPTs as recreational vehicles. Harvey Testimony, Barry
Testimony, Ex. P-5.

7.

Within days of Barry’s placement of the RPTs on the Green, the County received a
citizen complaint. The County visited the site on May 5, 2011, and confirmed the placement of
the RPTs on the Green without County approvals. The County posted a Correction Notice on the
site on May 10, 2011, prohibiting occupation of the site. There was then a series of letters, e-
mails, and on-site meetings. The attorney for Barry and the County attorney provided conflicting
FINDINGS OF FACT, CONCLUSIONS OF LAW,

AND ORDER
SHB No. 12-008
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legal opinions on whether the placement of the RPTs required shoreline permits. The meetings
included Rick Mraz from Ecology, who provided Ecology’s opinion that shoreline permits were
required for placement of the RPTs on the waterfront. On June 24, 2011, the County sent Barry
a letter informing him of its conclusion that the four RV hookups on the Green had been
historically used for RV’s and were therefore grandfathered for that use. However, the County
also concluded that the planned use of the RPTs did not fit the County’s requirements for RV site
use and therefore was not a continuation of the grandfathered use. This letter also informed
Barry of the need to obtain appropriate shoreline permits. The County required Barry to obtain
all necessary permits or remove the RPTs. Mraz Testimony, Barry Testimony, Exs. E-6 through
E-11, P-16.

8.

While Barry made some attempt to begin the County permitting process, including
paying a permitting fee, he did not complete the process. Nor did he remove the RPTs. In
March of 2012, the County began investigations of parcels adjacent to Big Bend Creek due to
elevated fecal coliform levels in the creek. In the course of the investigation, the County
communicated internally and with Ecology. On April 5, 2012, Ecology issued a notice of
correction (NOC) to Barry for failure to comply with the SMA and SMP. The NOC required
Barry to cease advertising and renting the RPTs until he obtained necessary shoreline permits
and to apply for shoreline permits. If Barry did not obtain the necessary shoreline permits,

Ecology required Barry to remove the RPTs by June 5, 2012. The NOC indicated that Ecology

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND ORDER
SHB No. 12-008
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could impose monetary penalties for failure to comply. Mraz Testimony, Barry Testimony, Exs.
P-3,P-11,E-1,E-4,E-5.
9.

In response to the NOC, Barry contacted the County and stopped advertising the RPTs as
available for rental. He did not, however, contact Ecology and he did not apply for shoreline
permits. On May 16, 2012, Ecology sent a follow up letter to Barry requesting a response and
warning of penalties. On June 11, 2012, Ecology issued an Order and Notice of Penalty
requiring Barry to apply for shoreline permits and assessing a penalty of $12,000. Mraz
Testimony, Barry Testimony, Ex. E-2, E-3.

10.

Barry has, and intends to continue to use, the RPTs as short-term vacation units. He
advertises them as waterfront cottages and charges a nightly rental fee. Barry does not intend to
move the RPTs in and out of the Green. Nor does he intend to allow them to become permanent
residences. He intends to use them as permanent short-term vacation rental cottages, and indeed,
the units appear as small cottages with waterfront views. Barry Testimony, Ex. E-14.

11.

Hood Canal is a shoreline of statewide significance under the SMA. RCW 90.58.030(2)
(£)(i1)(C). The Green is in an area designated under the Mason County Shoreline Master
Program (SMP) as an urban environment. Hood Canal is a distressed waterbody due to
increased loading of nitrogen, resulting in a decrease in dissolved oxygen and negative impacts
on fish. Failing septic systems are one source of nitrogen in Hood Canal. Mraz Testimony.
FINDINGS OF FACT, CONCLUSIONS OF LAW,

AND ORDER
SHB No. 12-008
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12.
Any Conclusion of Law deemed to be a Finding of Fact is hereby adopted as such.

CONCLUSIONS OF LAW

1.

The Board has jurisdiction over this matter pursuant to RCW 90.58.210. Ecology has the
burden of proof. WAC 461-08-500(1). The scope and standard of review for this matter is de
novo. WAC 461-08-500(3).

2.

The pre-hearing order entered in this case identified just one issue: Whether the
permanent placement of four “park model” rental units in the Mason County Shoreline requires
shoreline permits under the SMA and the SMP?*

A. Shoreline substantial development permit

3.
The SMA requires any person who undertakes a substantial development on the
shorelines of the state to first obtain a shoreline substantial development (SSDP) permit. RCW
90.58.140(2). RCW 90.58.030(3)(a) defines “Development” as:

[A] use consisting of the construction or exterior alteration of structures;
dredging; drilling; dumping; filling; removal of any sand, gravel, or minerals;
bulkheading; driving of piling; placing of obstructions; or any project of a
permanent or temporary nature which interferes with the normal public use of the
surface of the waters overlying lands subject to this chapter at any state of water
level.

2 If the Board determines shoreline permits are required, Barry does not contest the amount of the penalty issued by
Ecology.

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND ORDER
SHB No. 12-008
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The same definition is contained in the SMP. See Mason County Code (MCC) 17.50.040.
4.
RCW 90.58.030(3)(e) defines “Substantial development” as:
[A]ny development of which the total cost or fair market value exceeds five

thousand dollars, or any development which materially interferes with the normal
public use of the water or shorelines of the state.”

See also MCC 17.50.040.

RCW 90.58.030(3)(e) goes on to direct that the cost figure for substantial development
must be adjusted for inflation every five years based on changes in the consumer price index.
RCW 90.58.030(3)(e). On September 15, 2012, Washington State increased the threshold to
$6,416.00. WSR 12-16-035.

5.

Here, all parties agree that the RPTs placed on the Green are within 200 feet of Hood
Canal and therefore within shoreline jurisdiction. RCW 90.58.030(2)(d) and (e); RCW
90.58.040. To determine whether an SSDP is required, the first question is whether the
placement of RPTs on the shoreline is development. The Board concludes that it is.

6.

Placing the RPTs on the Green constitutes “placing of obstructions” in the shoreline. The
steps Barry constructed for access to the RPTs, and the skirting and two-by-four framework he
constructed around the bottom of the RPTs, constitute “construction or alteration of structures.”
While the RPTs can be moved with some effort and expense, this is not Barry’s intent. He

intends to leave the RPTs in place on the shoreline and rent them out for short-term vacation

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND ORDER
SHB No. 12-008
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rental cottages. The RPTs are now obstructions in the shoreline, and therefore within the
definition of development.®> This conclusion is consistent with a prior Washington Court case
that concluded that the placement of a mobile home, the addition of a septic tank and drain field,
and the construction of a deck within shoreline jurisdiction constitutes development. Hunt v.
Anderson, 30 Wn. App. 437, 439, 635 P.2d 156 (1981).

7.

The next question is whether the development meets the definition of “substantial
development” by exceeding the threshold value of $6,416. Barry contends that because the
manufacturer constructed the RPTs off site and Barry brought them onto the site, their purchase
price cannot be considered in analyzing whether this development is substantial. This argument
ignores the definition of substantial development contained in the SMA and the Ecology rules.
The definition of substantial development includes “any development of which the total cost or

fair market value” exceeds the threshold amount, currently $6,416. RCW 90.58.030(3)(¢)

(emphasis added).
8.
"Fair market value" of a development for shoreline purposes is defined in Ecology’s rules
as:
[T]he open market bid price for conducting the work, using the equipment and
facilities, and purchase of the goods, services and materials necessary to

accomplish the development. This would normally equate to the cost of hiring a
contractor to undertake the development from start to finish, including the cost of

3 Barry argues that the placement of RPTs is not a development because RPTs are not “structures”. The Board does
not reach this argument because it concludes that the RPTs are within the definition of shoreline development
because they are obstructions in the shoreline.

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND ORDER
SHB No. 12-008
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labor, materials, equipment and facility usage, transportation and contractor
overhead and profit. The fair market value of the development shall include the
fair market value of any donated, contributed or found labor, equipment or
materials;

WAC 173-27-030(8).
9.

Here, the purchase price of each RPT was $20,000. Their purchase constitutes the
purchase of “goods . . . necessary to accomplish the development.” The charge to install the
RPTs was $1,000 for each unit. Additional costs included the plumbing connection, the
electrical upgrade, purchase of the material for the skirting and steps, and the value of Mr.
Barry’s labor. All of these costs are costs for labor and materials necessary to accomplish the
development of the Green with short-term vacation rental cottages, and therefore are part of the
development’s fair market value. The Board concludes that Barry’s development is substantial
and requires an SSDP.

10.

B. Conditional use permit (CUP)

To carry out its responsibilities under the SMA, Mason County has promulgated
shoreline master program use regulations. MCC 17.50.020. MCC 17.50.050 provides that to
conduct a commercial non-water dependent use with waterfront requires a shoreline conditional
use permit (SCUP). The requirement to obtain a SCUP is separate from the requirement to
obtain an SSDP. A use may require a SCUP even if it does not require an SSDP. Clam Shacks

of America v. Skagit Cnty., 109 Wn.2d 91, 97-98, 743 P.2d 265 (1987). Therefore, even if the

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND ORDER
SHB No. 12-008
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placement of RPTs does not constitute a substantial development as the Board has concluded, the

use of the RPTs as short-term vacation rental cottages would still require a SCUP.* Barry

responds that a SCUP is not required because use of the Green for recreational vehicle parking

predates

the SMA, and therefore is a grandfathered use.

11.

C. Grandfathered use.

Mason County Code 15.09.055(b) addresses nonconforming uses under the SMP. It

states:

Applicability to Nonconforming Development. "Nonconforming development"
means a shoreline use or structure which was lawfully constructed or established
prior to the effective date of the act or the master program, or amendments
thereto, but which does not conform to present regulations or standards of the
program or policies of the act. Nonconforming developments may continue to be
utilized for the same purpose established on the date of the statute. If a change in
use is proposed for such development, any new use must obtain a permit by
applicable regulations; provided, that a proposed new use for such development
that does not conform to master program policies may be considered as a
conditional use.

Expansion of a nonconforming development is prohibited.

Nonconforming development may be continued provided that it is not enlarged,
intensified or increased or altered in any way which increases its nonconformity;
provided significant environmental damage does not result. Expansion of a
development which is nonconforming by reason of substandard lot dimensions,
setback requirements or lot area, but which is not a nonconforming use may be
allowed as a variance

4 It is also possible that the placement of the RPT closest to Big Bend Creek requires a variance, because the RPT

may be within the 50 foot shoreline setback for non-water dependent uses in the Urban Environment. MCC

17.50.060.

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND ORDER
SHB No. 12-008
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12.

The core of Barry’s argument is that he does not need to obtain either an SSDP or SCUP
because his use of the Green for RV rental parking existed before the date of the SMA and SMP.
Ecology does not dispute that the Green has been used for RV rental space parking prior to the
date of the SMA and SMP, and therefore this use, and the development existing for this use, is a
grandfathered non-conforming development and use. The dispute, however, is whether Barry’s
use of RPTs placed permanently on the Green, which he intends to use as vacation rentals, is a
continuation of the existing RV space rental use, or a change in use. Further, the parties dispute
whether the placement of the RPTs is an expansion of the existing non-conforming development
for the RV parking.

13.

Barry argues that because RPTs are licensed by L&I as RVs, are built on a single chassis,
and remain on wheels, that his placement of them on the Green for vacation rental cottages is not
a change in use from renting RV parking spaces. The Board disagrees. The past use of the
Green involved RVs pulling into the site, hooking up to utilities, and paying for their temporary
use of the site for a number of nights. At times there would be several RVs on the site. At other
times, there would be none. In contrast, the proposed use involves the permanent year-round
placement of the RPTs on the Green for use as vacation rentals. Barry owns the RPTs, not their
occupants. While they may remain unoccupied at times, they are still permanent visual objects
in the shoreline. Because they are licensed as RVs does not change the reality that they are being

used as permanent short-term vacation rental cottages.

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND ORDER
SHB No. 12-008
12
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14.

In a prior decision, the Board has considered a change from a temporarily authorized
structure to a permanent structure to be an inappropriate expansion of a non-conforming use.
Ecology v. Lewis County and Cowlitz Timber Trails Association, SHB No. 00-027 (2001) (CL
VID(holding that the addition of decks, covers, and gazebos to an existing RV camping club
added a high degree of permanency and intensity of use inconsistent with the conservancy
designation in which they were located). Similarly here, the permanent placement of RPTs for
short-term vacation rental cottages on the Green is an expansion of the prior unpermitted but
grandfathered use for the temporary parking of RVs. While the RPTs may not be occupied for
any more extensive periods of time than the RVs, when the occupants of the RVs leave, they
take the RVs with them. In contrast, when the vacationers leave the RPTs, the RPTs remain
behind as permanent objects in the shoreline. Barry’s permanent placement of the RPTs requires
an SSDP. Further, while Barry’s use of the RPTs as vacation rentals may not be inconsistent
with the urban shoreline environment, this use is a change from the prior RV parking rental, and
therefore requires a SCUP.

15.

Barry argues that having short-term vacation rental cottages that are not driven in and out
of the Green, do not have to be connected and disconnected to utility hook-ups, and produce only
the sewage generated while the occupants are on the site, have less environmental impact on the
shoreline than the prior RV rental parking use. Barry also emphasizes that he and prior owners

have used the Green for up to seven RV parking sites, but that he has now placed only four RPTs

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND ORDER
SHB No. 12-008
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on the site. Further, he rents the RPTs for two people only, which is a fewer number of people
than could arrive in a large RV. While Barry may be right that in some ways the four short-term
vacation rental cottages could have fewer environmental impacts than the prior RV parking
rental, this misses the point. The use of the Green for RV parking is occurring without the
benefit of shoreline permits because it is a grandfathered use. Change and/or expansion of this
grandfathered use and development requires appropriate shoreline permitting. The public policy
of this state, as well as the spirit of zoning measures, is to restrict rather than increase
nonconforming uses in the shoreline area so that they may ultimately be phased out. Jefferson
County v. Seattle Yacht Club, 73 Wn. App 576, 591, 870 P.2d 987(1994), citing Keller v.
Bellingham, 20 Wn. App. 1,9, 578 P.2d 881 (1978), aff'd, 92 Wn.2d 726, 600 P.2d 1276 (1979).
Instead of allowing changes in use and expansion of development, which would support the
increase in non-conformity, the SMA requires Barry to restrict the non-conforming use and
obtain appropriate shoreline permits. The shoreline permitting process allows the County and
Ecology the opportunity to assess environmental impacts, condition the permits to avoid such
impacts, and control future uses. The permitting process also allows the public an opportunity to
become involved. For these reasons, Barry’s unpermitted use and development of the shoreline
cannot be allowed to change or expand, thus encouraging its continuation without the benefit of
shoreline permits.
16.
Barry cites to a 1979 Washington Supreme Court case, to support his argument that

expansion of a facility is not necessarily an enlargement of a non-conforming use, but can be an

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND ORDER
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intensification of a use, which in that case the Court determined was permissible. Keller v.
Bellingham, 92 Wn.2d 726, 600 P.2d 1276 (1979). The Keller court, however, specifically based
its ruling on the language of the Bellingham zoning code at issue, which expressly prohibited
enlargement of a nonconforming use, but was silent as to intensification. This, coupled with the
City’s interpretation of its own code, which was that it allowed for intensification of a
nonconforming use, persuaded the court that the modernization of a nonconforming chlorine
plant was permissible. Keller, at 732. Here, however, Mason County’s code on nonconforming
uses expressly prohibits both intensification and expansion. MCC 15.09.055(b)
(“Nonconforming development may be continued provided that it is not enlarged, intensified or
increased or altered in any way which increases its nonconformity”). Further, Mason County has
concluded that a change from RV parking to RPTs used for short-term vacation rental cottages
constitutes a change in use requiring shoreline permits. Ex. E-6. Therefore the basis upon which
the Keller court made its decision is not present here.’
17.

The Legislature has mandated that the SMA mandate be "liberally construed to give full
effect to the objectives and purposes for which it was enacted." RCW 90.58.900. The overriding
purpose for which the SMA was enacted was to preserve the natural resources of the state and to

regulate construction upon the shorelines in accordance with the public interest. Hama Hama

5 The other case cited by Barry is even less relevant to Barry’s situation because it involves the doctrine of
diminishing assets applied to businesses such as surface mines, which have assets that are exhausted over time. City
of Univ. Place v. McGuire, 144 Wn.2d 640, 649, 30 P.3d 453 (Wash. 2001). Here, we are not dealing with a
situation involving a diminishing asset, nor is the problem that the unpermitted use has been moved from one area of
Barry’s parcel to another. Therefore, this case adds nothing to the analysis.

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND ORDER
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Co.v. Shorelines Hearings Bd., 85 Wn.2d 441, 446-447 (1975)(citing RCW 90.58.010-.020).
Ecology and Mason County’s conclusion that the placement of RPTs for use as short-term
vacation rental cottages along Hood Canal shoreline is a substantial development requiring an
SSDP and a SCUP, and that it is not a grandfathered use, is consistent with the SMA and the
SMP.
18.

Any finding of fact deemed to be a conclusion of law is hereby adopted as such.
Based upon the foregoing Findings of Fact and Conclusions of Law, the Board enters the
following:

ORDER
The Board AFFIRMS Ecology’s Order and Notice of Penalty.

SO ORDERED this 14™ day of March, 2013.
SHORELINES HEARINGS BOARD

KATHLEEN D. MIX, Chair

JON R. WAGNER, Member

DAVE SOMERS, Member

KAY M. BROWN, Presiding
Administrative Appeals Judge

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND ORDER
SHB No. 12-008
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Lynda Guernsey

Subject: Pre-hearing conference for PAPL0018-0001 & 0002 - Stabbert
Location: Skype Meeting

s. Wed 5/23/2018 3:00 PM

End: Wed 5/23/2018 4.00 PM

Recurrence: (none)

Meeting Status: Accepted

Organizer: Erika Shook

Required Attendees: Jeremy Eckert; Chris Osborn; 'tom@maritimeinjury.com’; Julie Thompson
Optional Attendees: Lynda Guernsey

Requested actions per pre-hearing conference request by Foster Pepper LLC:
1. Hearing Examiner direct the appellant to prepare a more definitive statement of issues on appeal and connect each
issue to the applicable provisional use permit approval criteria.
2. Pursuant to SJCC 2.22.200.D.8 Hearing Examiner to prepare a schedule that includes dispositive motion briefing.
All parties have been provided copies of the documents. Please let me know if you need anything. This will be by phone.

- Join Skype Meeting

Trouble Joining? Try Skype Web App

Joir by phone
_1_1: v 370-0599 (San Juan County) English (United States)

Find a local number

Conference ID: 505705
Forgot your dial-in PIN? |Help

From: Erika Shook [mailto:erikas@sanjuanco.com]

Sent: Wednesday, May 16, 2018 1:16 PM

To: Chris Osborn; Jeremy Eckert; 'tom@maritimeinjury.com'

Cc: Lynda Guernsey; Julie Thompson

Subject: Pre-hearing conference for PAPL0018-0001 & 0002 - Stabbert

Hello,
The San Juan County Hearing Examiner, Gary McLean, is available for a pre-hearing conference by phone next Wednesday May
23,2018 at either 2:30 or 3 pm. Will either of these times work for the parties?

Erika Shook, Director - Direct Line {360) 370-7571
SAN JUAN COUNTY DEPARTMENT OF COMMUNITY DEVELOPMENT
360-378-2354 | 135 Rhone Street | PO Box 947 | Friday Harbor, WA 98250

Cc 2ntiality Notice: This e-mail message, including any attachments, may be subject to the Washington State Public Records
A, SW Chapter 42.56 et al. This e-mail and attachments are for the sole use of the intended recipient(s) and may contain
confidential and/or privileged information. Any review, use, disclosure, or distribution by unintended recipients is prohibited. If
you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the original message.

1



Lynda Guernsey

From: Tom Evans <tom@maritimeinjury.com>

Sent: Wednesday, May 16, 2018 2:24 PM

T Erika Shook

C chris.osborn@foster.com; jeremy.eckert@foster.com; Lynda Guernsey; Julie Thompson; Kelsey
Demeter

Subject: Re: Pre-hearing conference for PAPLO018-0001 & 0002 - Stabbert

I am available either of those times. Contact information is as per below, however, best contact telephone number for direct
contact is personal cell 206 499 8000, or | can call in to any number. | also suggest the parties send, in advance of this
conference, a short list of issues proposed to be addressed. Tom Evans/pro se and on behalf of Box Bay Shellfish Farm LLC as its
Manager.

Thomas C. Evans - Injury at Sea

4020 East Madison Street, Suite 210, Seattle, WA 98112
Tel: 206.527.8008, Ext. 2 « Toll Free: 1.800. SEA. SALT
Cell: 206.499.8000 Fax: 206.527.0725

E-mail: tom@maritimeinjury.com www.injuryatsea.com

Please be advised that this e-mail and any files transmitted with it are confidential attorney-client communication or
may otherwise be privileged or confidential and are intended solely for the individuat or entity to whom they are
ag” -sed. If you are not the intended recipient, please do not read, copy or retransmit this communication but

dc it immediately. Any unauthorized dissemination, distribution or copying of this communication is strictly
prohibited.

On May 16, 2018, at 1:15 PM, Erika Shook <erikas@sanjuanco.com> wrote:

Hello,
The San Juan County Hearing Examiner, Gary McLean, is available for a pre-hearing conference by phone next
Wednesday May 23, 2018 at either 2:30 or 3 pm. Will either of these times work for the parties?

Erika Shook, Director - Direct Line (360) 370-7571
SAN JUAN COUNTY DEPARTMENT OF COMMUNITY DEVELOPMENT
360-378-2354 | 135 Rhone Street | PO Box 947 | Friday Harbor, WA 98250

Confidentiality Notice: This e-mail message, including any attachments, may be subject to the Washington State
Public Records Act, RCW Chapter 42.56 et al. This e-mail and attachments are for the sole use of the intended
recipient(s) and may contain confidential and/or privileged information. Any review, use, disclosure, or
distribution by unintended recipients is prohibited. If you are not the intended recipient, please contact the
sender by reply e-mail and destroy all copies of the original message.



Lynda Guernsey

From: Jeremy Eckert <jeremy.eckert@foster.com>

Sent: Wednesday, May 16, 2018 1:21 PM

T Erika Shook; Chris Osborn; ‘tom@maritimeinjury.com’

¢ Lynda Guernsey; Julie Thompson

Subject: RE: Pre-hearing conference for PAPLO018-0001 & 0002 - Stabbert

Thank you for the email. We can make either time work.

Jeremy Eckert
ATTORNEY

Foster Pepper PLLC

Tel: 206.447.6284
jeremy.eckert@foster.com

From: Erika Shook [mailto:erikas@sanjuanco.com]

Sent: Wednesday, May 16, 2018 1:16 PM

To: Chris Osborn; Jeremy Eckert; 'tom@maritimeinjury.com’

Cc: Lynda Guernsey; Julie Thompson

Subject: Pre-hearing conference for PAPL0018-0001 & 0002 - Stabbert

Hello,
The San Juan County Hearing Examiner, Gary Mclean, is available for a pre-hearing conference by phone next Wednesday May
23, 2018 at either 2:30 or 3 pm. Will either of these times work for the parties?

E“ Shook, Director - Direct Line (360) 370-7571
S JAN COUNTY DEPARTMENT OF COMMUNITY DEVELOPMENT
360-378-2354 | 135 Rhone Street | PO Box 947 | Friday Harbor, WA 98250

Confidentiality Notice: This e-mail message, including any attachments, may be subject to the Washington State Public Records
Act, RCW Chapter 42.56 et al. This e-mail and attachments are for the sole use of the intended recipient(s) and may contain
confidential and/or privileged information. Any review, use, disclosure, or distribution by unintended recipients is prohibited. If
you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the original message.



Lynda Guernsey

From: Erika Shook

Sent: Wednesday, May 16, 2018 1:16 PM

T ‘chris.osborn@foster.com’; ‘jeremy.eckert@foster.com'; ‘tom@maritimeinjury.com'’
¢ Lynda Guernsey; Julie Thompson

Subject: Pre-hearing conference for PAPLO018-0001 & 0002 - Stabbert

Hello,

The San Juan County Hearing Examiner, Gary Mclean, is available for a pre-hearing conference by phone next Wednesday May
23,2018 at either 2:30 or 3 pm. Will either of these times work for the parties?

Erika Shook, Director - Direct Line (360) 370-7571
SAN JUAN COUNTY DEPARTMENT OF COMMUNITY DEVELOPMENT
360-378-2354 | 135 Rhone Street | PO Box 947 | Friday Harbor, WA 98250

Confidentiality Notice: This e-mail message, including any attachments, may be subject to the Washington State Public Records
Act, RCW Chapter 42.56 et al. This e-mail and attachments are for the sole use of the intended recipient(s) and may contain
confidential and/or privileged information. Any review, use, disclosure, or distribution by unintended recipients is prohibited. If
you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the original message.



Lynda Guernsey

From: Lynda Guernsey

Sent: Monday, May 14, 2018 3:47 PM

Gary N. McLean

Su.,.ct: FW: Supplemental Evans Appeal Info PAPLOO-18-0001 and 0002 re
PPROVO-17-0065/PPROVO-17-0066

Attachments: Ltr to Hearing Examiner re Supplemental Appeal.pdf; Supplemental Appeal PPROVO 17-0065

Box Bay.pdf; Supplemental Appeal PPROVO 17-0066 Box Bay.pdf; Supplemental Appeal
PPROVO 17-0065 TCE.pdf; Supplemental Appeal PPROVO 17-0066 TCE.pdf

Hi Gary,

Please see the email below and attachments regarding the Evans appeals PAPIO0-18-0001 and 0002 of the Stabberts
Provisional use permits.

Regards,
Lynda

Lynda Guernsey, Administrative Specialist Il - Direct Line (360) 370-7579

SAN JUAN COUNTY

DEPARTMENT OF COMMUNITY DEVELOPMENT

(360) 378-2354 | 135 Rhone Street | PO Box 947 | Friday Harbor, WA 98250

From: Kelsey Demeter <kelsey@maritimeinjury.com>

Sen+: Friday, May 11, 2018 4:59 PM

5 mmunity Development <cdp@sanjuanco.com>; Lynda Guernsey <LyndaG@sanjuanco.com>

Cc: Kelsey Demeter <kelsey@maritimeinjury.com>; Tom Evans <tom@maritimeinjury.com>; chris.osborn@foster.com;
jeremy.eckert@foster.com; chris <chris@soellinglaw.com>; Julie Thompson <JulieT@sanjuanco.com>

Subject: Supplemental Appeal re PPROVO-17-0065/PPROVO-17-0066

Good Evening,

Please find Supplemental Appeal documents regarding the above matter on behalf of Thomas C. Evans, pro se and Box
Bay Shellfish Farm LLC.

Best,
Kelsey Demeter
- Paralegal

Kelsey Demeter » Paralegal « Injury at Sea

4020 East Madison Street, Suite 210, Seattle, WA
98112

Tel: 206.527.8008 « Toll Free: 1.800. SEA. SALT

Fax: 206.527.0725

E-

mail: kelsey@maritimeinjury.com www.injuryatsea.com

Please be advised that this e-mait and any files transmitted with it are confidential attorney-client communication or
r therwise be privileged or confidential and are intended solely for the individual or entity to whom they are

" 6. ssed. If you are not the intended recipient, please do not read, copy or retransmit this communication but
destroy it immediately. Any unauthorized dissemination, distribution or copying of this communication is strictly
prohibited.



Lynda Guernsey

From: Kelsey Demeter <kelsey@maritimeinjury.com>
Sent: Friday, May 11, 2018 4:59 PM
T Community Development; Lynda Guernsey
te. Kelsey Demeter; Tom Evans; chris.osborn@foster.com; jeremy.eckert@foster.com; chris; Julie
Thompson
Subject: Supplemental Appeal re PPROVO-17-0065/PPROVO-17-0066
Attachments: Ltr to Hearing Examiner re Supplemental Appeal.pdf; Supplemental Appeal PPROVO 17-0065

Box Bay.pdf; Supplemental Appeal PPROVO 17-0066 Box Bay.pdf; Supplemental Appeal
PPROVO 17-0065 TCE.pdf; Supplemental Appeal PPROVO 17-0066 TCE.pdf
Good Evening,

Please find Supplemental Appeal documents regarding the above matter on behalf of Thomas C. Evans, pro se and Box
Bay Shellfish Farm LLC.

Best,
Kelsey Demeter
Paralegal
Kelsey Demeter « Paralegal * Injury at Sea
n 4020 East Madison Street, Suite 210, Seattle,
3™ WA 98112
" g Tel: 206.527.8008 - Toll Free: 1.800. SEA.
INJURY AT :}P/ﬁs SALT

Fax: 206.527.0725
E-mail: kelsey@maritimeinjury.com
www.injuryatsea.com

Please be advised that this e-mail and any files transmitted with it are confidential attorney-client communication or
may otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are
addressed. If you are not the intended recipient, please do not read, copy or retransmit this communication but
destroy it immediately. Any unauthorized dissemination, distribution or copying of this communication is strictly
prohibited.



MADISON
PARK LAW
OFFICES

THOMAS C. EVANS

May 11, 2018

Via US Mail and F-mail
Department of Community Development
Attn: Hearings Examiner

135 Rhone Street

Friday Harbor, 98250
ded@sanjuanco.com
LyndaG@sanjuanco.com

COMMUNITY DEVELOPMENT

Re: Supplemental Appeal re PPROVO-17-0065/PPROVO-17-0066
Dear Hearings Examiner:
Enclosed please find:

Supplemental Appeal for PPROVO-17-0065 on behalf of Thomas C. Evans;
Supplemental Appeal for PPROVO-17-0065 on behalf of Box Bay Shellfish Farm LLC;
Supplemental Appeal for PPROVO-17-0066 on behalf of Thomas C. Evans; and
Supplemental Appeal for PPROVO-17-0066 on behalf of Box Bay Shellfish Farm LLC

B N

Following the SJC recommended decision in the above matters it was discovered SJC never checked
with or copied the Washington State DNR about these proposals. As the attached documentation
clearly discloses, private recreational docks and buoys are within the DNR jurisdiction and both are
situated on State land. State law and WAC provisions strictly prohibit any revenue generaling
connection or purpose to residential docks and buoys. The attached DNR letter to Dan and Cheryl
Stabbert informs them that the State specifically defines VRBO use as a commercial use and is not
permitted on a residential dock or buoy. The Joint Use agreement between the parties makes no
difference whatsoever. A copy of the DNR letter issued to Stabbert is attached to the supplement

N

(e T Coans®

appeals above.
Very Truly Yours,

i k. gt
Thomas C. Evans Box Bay Shellfish Farm LLC
pro se By its Manager, Thomas C. Evans

: MADISON PARK LAW OFFICES
Ce: Chris Osborn 4020 EAST MADISON STREET, SUITE 210,
Jeremy Eckert SEATTLE, WASHINGTON 98112
Chris Soelling TELEVHONE (206) 527-8008 » rax (206) 527-0725
Julie Thompson
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COMMUNITY DEVELOPMENT

BEFORE THE SAN JUAN COUNTY HEARING EXAMINER

THOMAS C. EVANS; BOX BAY SHELLFISH
FARM, LLC;
Appellants, No. PPROVO-17-0065
V.
SUPPLEMENT TO

‘ NOTICE OF APPEAL AND
DAN & CHERYL STABBERT; SAN JUAN ASSIGNMENT OF ERROR
COUNTY PLANNING DEPARTMENT., (BOX BAY)
Respondents.

COMES NOW Box Bay Shellfish Farm LLC (Box Bay) in the above entitled and foregoing
matter and submits this supplement and assignment of error to appellants appeal filed on March 29,
2018.

On May 7, 2018, the Department of Natural Resources informed the parties that the use of a
private dock in conjunction with a VRBO rental is, by law, considered a commercial use of a private
rental joint use dock and buoys and is illegal under WAC 332-30-144(2)(c).

The implications of both the dock and buoys being on public lands, administered by the State
Department of Natural Resources (DNR) makes any income generating use of the dock or buoys
illegal. DNR has both statutory and administrative authority of improvements placed on public lands,
which are defined as property beyond the mean high tide level. Ex. 1 is a copy of the various

SUPPLEMENTAL NOTICE OF APPEAL -1 MADISON PARK LAW OFFICES
ADISON STREET, 5
PPROVO-17-0065 020 EASTSI\;ISAT’I‘LE, WASEI?I:IPG?gII:IPgBQ 1110 2

TELEPHONE (206) 527-8008 « rax (206) 527-0725
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jurisdictional authorities dependent on tide level. Both the dock and buoys are well beyond this marker
and are all well within State owned lands. ,

The DNR, and the State, have both statutory authority (RCW 79.105.430 Private Recreational
Docks — Mooring buoys)(Ex. 2) and administrative authority (WAC 332-30-144)(Ex. 3) over private
recreational docks, specifically. These restrictions were completely overlooked by the SJC planning
department which never bothered to solicit input from DNR

The intent of the DNR regulation of joint use dock and private buoys was to make it easy for
private, abutting private property owners to build a dock and place a buoy without having to first get a
DNR lease for public lands. Using these improvements to make money is totally contrary to intent and
purpose of this grant.

WAC 332-30-144 (2)(c) defines "private recreational use" as follows:

(c) A "private recreational purpose" being a non-income
producing, leisure-time, and discretionary use by the
abutting residential owner(s).

WAC 332-30-144(5) provides for revocation of this permission for uses not permitted by WAC 332-
30-144(2)(c).

VRBO’s are specifically defined as a commercial use in the SJC Comp. plan and are subject to
the terms, conditions, and limitations of a commercial use property:

Comp. Plan. Section B, Element 2.2.A: "Vacation rentals....

of a principal, single family residential unit ...should be subject to

standards similar to those for hospitality commercial establishments.
Further, the DNR per the attached letter (Ex.4), clearly considers rental VRBO use as a
commercial use.
The result of the above is that the VRBO decisions in the two Stabbert VRBO permits are
based on complete error of law and misuse of fact. The SJC Planning Department looked at the Joint
Use Agreement between Stabbert/Evans as merely a private covenant which Stabbert/Evans would
have to rely on an arbitrator for resolution of disputes -such as Stabbert’s proposed VRBO renters use
of the jointly owned dock and individually owned buoys. This was a mistake. State law, in and of itself

makes Stabbert’s proposed VRBO renters use illegal and this is something SJC should have taken into

SUPPLEMENTAL NOTICE OF APPEAL -2 MADISON PARK LAW OFFICES
T MADISON STREET, SUITE 210,
PPROVO-17-0065 TR CENrTLE, wASHINGTON 90115

TELEPHONE (206) 527-8008 * rax (206) 527-0725
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consideration and imposed strict restrictions on. Appellants Evans/Box Bay have sought SJC Planning
Department control of the prohibited use, which potentially would involve as many as 18 renters per
day on the dock or using the buoys. SICC 18.40.270(i) requires strict compliance with all other
applicable State and local regulations. Clearly, the decision of the SJC Planning Departments decision
runs afoul of state law.

The Hearing Examiner is respectfully requested to find SJC and its VRBO recommendations as
clearly erroneous and in violation of State law. Very strict limitations should be placed on Stabbert
which will guarantee Evans/Box Bay will not be stuck having to be their own enforcement officers.
The dock entry should be locked, labeled as private use only — no trespassing - and any and all

advertising shall clearly disclose renters may not use the dock and buoys.

Respectfully submitted this 11™ day of May

/8/ Thomas C. Evans
THOMAS C. EVANS, Manager Box Bay
4020 East Madison Street, Suite 210
Seattle, WA 98112
Tel: 206-527-5555
Fax: 206-527-0725
E-mail: tom@maritimeinjury.com

SUPPLEMENTAL NOTICE OF APPEAL - 3 MADISON PARK LAW OFFICES

4020 EAST MADISON STREET, SUITE 210,
PPROVO-17-0065 SEATTLE, WASHINGTON 98112

TELEPHONE (206) 527-8008 - rax {206) 527-0725




10

11

12

13

14

15

16

17

18

19

20

21

described.

s/ Thomas C. Evans

Subscribed and sworn to this 1

Verification

Thomas C Evans, under penalty of perjury of the laws of the State of Washington, does

swear and affirm the above and foregoing are true and correct for the uses and purposes therein

1" day of May at Orcas Island, Washington

Thomas C. Evans

s/ Thomas C. Evans

Box Bay Shellfish Company LLC, by and through its Manger Thomas C. Evans does
swear and affirm the above and foregoing statements regarding nature and use of Box Bay and

impacts from VRBO occupancy true and correct to its best information and belief.

Subscribed and swom to this 11" day of May at Orcas Island, Washington

Thomas C. Evans

PPROVO-17-0065

SUPPLEMENTAL NOTICE OF APPEAL -4

MADISON PARK LAW OFFICES
4020 EAST MADISON STREET, SUITE 210,
SEATTLE, WASHINGTON 98112

TELEPHONE {206) 527-8008 » rax (206) 527-0725
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CERTIFICATE OF SERVICE

I certify on this date that I served the above document on the following individuals in the

manner identified.

San Juan Hearing Examiner

Department of Community Development 135
Rhone Street

P.O. Box 947

Friday Harbor, WA 98250
ded@sanjuanco.com
LyndaG@sanjuanco.com

Christopher R. Osbomn, WSBA #13608

Jeremy M. Eckert, WSBA #42596
chris.osbom@foster.com
jeremy.eckert@foster.com

Foster Pepper PLLC

1111 Third Ave., Suite 3000

Seattle, WA 98101

P: 206-447-4400

F: 206-447-9700

Attorney for Respondents Dan and Cheryl Stabbert

Christopher J. Soelling PLLC
chris@soellinglaw.com

1001 4™ Ave #4400

Seattle, WA 98154
206-389-1570

[X] Via Email
[X] Via US Mail

[X] Via Email
[X] Via US Mail

[X] Via Email
[X] Via US Mail

Dated this 11™ day of May, 2018

s/ Kelsey Demeter

Kelsey Demeter, Paralegal

SUPPLEMENTAL NOTICE OF APPEAL -5
PPROVO-17-0065

MADISON PARK LAW OFFICES
4020 EAST MADISON STREET, SUITE 210,
SEATTLE, WASHINGTON 98112

TELEPHONE (206} 527-8008  rax {206) 527-0725




EXHIBIT 1

AQUATIC LAND
BOUNDARIES IN
WASHINGTON STATE



AQUATIC LAND BOUNDARIES

IN WASHINGTON STATE
by Steven Ivey, PLS
for Land Surveyors Association of WA
January — March 2012

Steve Ivey is currently employed as an Aquatic Land Surveyor for the Washington Department of Natural
Resources as the Department's aquatic land ownership specialist for 11 years. He provides support to the
Department in resolving aquatic land ownership disputes, performs navigability assessments for rivers and
lakes, and the preparation of supplemental maps for barbor areas in Washington. He has more than 30
years of experience in the land surveying profession with many years employed in the private sector at
various locations in Wyoming, Montana, and Washington. He has an Associate Degree in Civil
Engineering - Surveying and Construction Option from Southern Polytechnic State University in Marietta,
GA. He has been a licensed surveyor since 1989; he is licensed in three states, and is a Certified Federal
Surveyor (CFed).
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EXHIBIT 2

RCW 79.105.430

Private Recreational Docks -
Mooring buoys



RCW 79.105.430: Private recreational docks--Mooring buoys. Page 1 of 2

RCW 79.105.430

Private recreational docks—Mooring buoys.

(1) The abutting residential owner to state-owned shorelands, tidelands, or related beds of
navigable waters, other than harbor areas, may install and maintain without charge a dock on
the areas if used exclusively for private recreational purposes and the area is not subject to
prior rights, including any rights of upland, tideland, or shoreland owners as provided in RCW
79.125.400, 79.125.460, 79.125.410, and 79.130.010. The dock cannot be sold or leased
separalely from the upland residence. The dock cannot be used to moor boats for commercial
or residential use. This permission is subject to applicable local, state, and federal rules and
regulations goveming location, design, construction, size, and length of the dock. Nothing in
this subsection (1) prevents the abutting owner from obfaining a lease if otherwise provided by
law.

(2) The abutting residential owner to state-owned shorelands, tidelands, or related beds of
navigable waters, other than harbor areas, may install and maintain a mooring buoy without
charge if the boat that is moored to the buoy is used for private recreational purposes, the
area is not subject to prior rights, including any rights of upland, tideland, or shoreland owners
as provided in RCW 79.125.400, 79.125.460, 79.125.410, and 79.130.010, and the buoy will
not obstruct the use of mooring buoys previously authorized by the department.

(a) The buoy must be located as near to the upland residence as practical, consistent with
applicable rules and regulations and the provisions of this section. The buoy must be located,
or relocated if necessary, to accommodate the use of lawfully Instalied and maintained buoys.

(b) If two ar more residential owners, who otherwise qualify for free use under the
provisions of this section, are in dispute over assertion of rights to install and maintain a
mooring buoy in the same location, they may seek formal settlement thraugh adjudication in
superior court for the county in which the buoy site is located. In the adjudication, preference
must be given to the residential owner that first installed and continually maintained and used
a buoy on that site, if it meets all applicable rules, regulations, and provisions of this section,
and then o the owner of the residential property nearest the site. Nothing in this section
requires the department to mediate or otherwise resolve disputes between residential owners
over the use of the same site for a mooring buoy.

(c) The buoy cannot be sold or leased separately from the abutting residential property.
The buoy cannot be used to moor boats for commercial or residential use, nor to moor boats
over sixty feet in length.

{d) If the department determines that it is necessary for secure moorage, the abutting
residential owner may install and maintain a second mooring buoy, under the same provisions
as the firs, the use of which is limited to a second mooring line to the boat moored at the first
buoy.

(e} The permission granted in this subsection (2) is subject to applicable local, state, and
federal rules and regulations governing location, design, installation, maintenance, and
operation of the mooring buoy, anchoring system, and moored boat. Nothing in this
subsection (2} prevents a boat owner from obtaining a lease if otherwise provided by law. This
subsection (2) alsc applies to areas that have been designated by the commissioner or the
fish and wildlife commission as aquatic reserves.

(3) This permission to install and maintain a recreational dock or mooring buoy may be
revoked by the department, or the department may direct the owner of a recreational dock or
mooring buoy to relocate their dock or buay, if the department makes a finding of public
necessity to protect waterward access, ingress rights of other landowners, public health or

http://app.leg.wa.gov/RCW/default.aspx?cite=79.105.430 4/30/2018
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safely, or public resources, Circumstances prompting a finding of public necessity may
include, but are not limited to, the dock, buoy, anchoring system, or boat posing a hazard or
obstruction to navigation or fishing, contributing to degradation of aguatic habitat, or
contribuling to decertification of shellfish beds otherwise suitable for commercial or
recreational harvest. The revocation may be appealed as provided for under RCW
79.105.160.

(4) Nothing in this seclion authorizes a boat owner to abandon a vessel at a recreational
dock, mooring buoy, or elsewhere.

[ 2005 c 155 § 106; 2002 ¢ 304 § 1; 2001 ¢ 277 § 1; 1989 ¢ 175 § 170; 1983 2nd ex.s. ¢ 2 §
2. Formerly RCW 79.90.105.]

NOTES:

Effective date—1989 ¢ 175: See note following RCW 34.05.010.

http://app.leg. wa.gov/RCW/default.aspx cite=79.105.430 4/30/2018
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WAC 332-30-144

Private recreational docks.

(1) Applicability. This section implements the permission created by RCW 79.105.430,
Private recreational docks, which allows abutting residential owners, under certain
circumstances, to install private recreational docks without charge. The limitations set forth in
this section apply anly to use of state-owned aquatic lands for private recreationai docks
under RCW 79.105.430. No restriction or reguiation of other types of uses on aquatic lands is
provided. This section shall not apply to port districts managing aquatic lands under a
management agreement (WAC 332-30-114).

(2) Eligibility. The permission shall apply only to the following:

(a) An "abutting residential owner," being the owner of record of property physically
bordering on public aquatic land and either used for single family housing or for a multifamily
residence not exceeding four units per lot.

{b) A "dock," being a securely anchared or fixed, open walkway structure visible to boaters
and kept in good repair extending from the upland property, primarily used as an aid to
boating by the abutting residential owner(s), and accommodating moorage by not more than
four pleasure boats typical to the body of water on which the dock is located. Two or more
abutting residential owners may install and maintain a single joint-use dock provided it meets
all other design requirements of this section; is the only dock used by those owners; and that
the dock fronts one of the owners' property.

(c) A "private recreationat purpose,” being a nonincome-producing, leisure-time, and
discretionary use by the abutting residential owner(s).

{d) State-owned aquatic lands outside harbor areas designated by the harbor line
commission,

(3) Uses not qualifying. Examples of situations not qualifying for the permission include:

{a) Yacht and boat club facilities;

(b) Floating houses, as defined in WAC 332-30-106(23), and vessels used as a residence
(as defined in WAC 332-30-106(62));

(c) Resorts;

(d) Multifamily dwellings, including condominium ownerships, with more than four units;

{e) Uses other than docks such as launches and railways not part of the dock, bulkheads,
fandfills, dredging, breakwaters, mooring buoys, swim floats, and swimming areas.

(4) Limitations.

(a) The permission does not apply to areas where the state has issued a reversionary use
deed such as for shellfish culture, hunting and fishing, or park purposes; published an
allocation of a special use and the dock is inconsistent with the allocation; or granted an
authorization for use such as a lease, easement, or material purchase.

(b} Each dack owner using the permission is responsible for determining the availability of
the public aguatic lands. Records of the depariment are open for public review. The
department will research the availability of the public aquatic lands upon written request. A fee
sufficient 1o cover costs shall be charged for this research.

{c) The permission is limited to docks that conform to adopted shoreline master programs
and other local ordinances.

(d) The permission is not a grant of exclusive use of public aguatic fands to the dock
owner. It does not prohibit public use of any aquatic lands around ar under the dock. Owners
of docks located on state-owned tidelands or shorelands must provide a safe, convenient, and
clearly available means of pedestrian access over, around, ar under the dock at afl tide levels.

http://apps.leg.wa.gov/WAC/default.aspx2cite=332-30-144 4/30/2018
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However, dock owners are not required to allow public use of their docks or access across
private lands fo state-owned aquatic lands.

{e) The permission is not transferable or assignable to anyone other than a subsequent
owner of the abutting upland property and is continuously dependent on the nature of
ownership and use of the properties involved.

(f) Vessels used as a residence and floating houses are not permitted to be moored at a
private recreational dock, except when such moorage is necessary because of an emergency
that immediately threatens human life or property, for the duration of the emergency only.

(5) Revocation. The permission may be revoked or canceled if:

(a) The dock or abutting residential owner has not met the criteria listed in subsection (2)
or (4) of this section; or

{b) The dock significantly interferes with navigation or with navigational access to and from
other upland properties. This degree of interference shall be determined from the character of
the shorefine and waterbody, the character of other in-water development in the vicinity, and
the degree of navigational use by the public and adjacent property owners;

{c) The dock interferes with preferred water-dependent uses established by law: or

(d) The dock is a public health or safely hazard,

(6) Appeal of revocation. Upon receiving written notice of revocation or cancellation, the
abutting residential owner shail have thirty days from the date of nolice to file for an
administrative hearing under the contested case proceedings of chapter 34.05 RCW. If the
action fo revoke the permission is upheld, the owner shall correct the cited condilions and
shall be liable to the state for any compensation due to the state from the use of the aquatic
lands from the date of notice until permission requirements are met or until such permission is
no fonger needed. If the abutting residential owner disclaims ownership of the dock, the
department may take actions to have it removed.

(7) Current leases. Cument lessees of docks mesting the criteria in this section will be
notified of their option to cancel the lease. They will be provided a reasonable time to respond.
Lack of response will result in cancellation of the lease by the department.

(8) Property rights. No property rights in, or boundaries of, public aquatic lands are
established by this section.

(9) Lines of navigability. The department will not initiate establishment of lines of
navigability on any shorelands unless requested to do so by the shoreland owners or their
represeniatives.

(10) Nothing in this section is intended to address statutes relating to sales of second
class shorelands.

[Statutory Authority: RCW 79.105.360. WSR 06-06-005 (Order 724), § 332-30-144, filed
2/16/08, effective 3/19/06. Statutory Authority: RCW 798.90.455, 79.90.460. WSR 02-21-076
(Order 710), § 332-30-144, filed 10/17/02, effective 11/17/02. Statutory Authority: RCW
79.80.105, 79.90.300, 79.90.455, 79.90.460, 79.90.470, 79.90.475, 79.90.520, 79.68.010,
79.68.68 [79.68.080], and chapter 79.93 RCW. WSR 85-22-066 (Resolution No. 500), § 332-
30-144, filed 11/5/85.]

http://apps.leg.wa.gov/WAC/default.aspx?cite=332-30-144 4/30/2018
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DEPARTMENT OF
NATURAL RESOURCES

NORTHWEST REGION
219 N TOWNSHIP STREET
SEDRO-WOOLLEY, WA 982849384

360-856-2500

FAX 360-856-2150

TRS 711

NORTHWEST REGIONTIDNR Wh GOV
WWW.DNRWA GOV

May 7, 2018

Dan and Cheryl Stabbert
13019 NE 61* Place
Kirkland, WA 98107

Subject: Vacation Rental and Use of State-Owned Aquatic Lands - Private Recreational
Dock/Mooring Buoys, Obstruction Pass, Orcas Island

Dear Mr. and Mrs. Stabbert:

l'am writing to you regarding the dock and mooring buoys located in Obstruction Pass, Orcas
Island that are associated with your upland property, San Juan County tax parcel 161650403000
with an address of 2318 Obstruction Pass Rd. A portion of the dock and the mooring buoys are
located on state-owned aquatic land (SOAL) managed by Washington Department of Natural
Resources (DNR). Typically, projects taking place on or over SOAL require an authorization
from DNR, however, Chapter 79.105.430 of the Revised Code of Washington (RCW) provides
permission under certain circumstances for private recreational docks and private recreational
mooring buoys to be installed and maintained without charge. Chapter 332-30-144 of the
Washington Administrative Code (WAC) specifies what does and does not qualify for a private
recreational dock.

Itis my understanding that you recently received a Land Use Vacation Rental Permit for the
above-mentioned property from San Juan County Department of Community Development. The
purpose of this letter is to notify you that in order to use and maintain your dock without charge,
the dock must be used exclusively for private recreational purposes and cannot be used
commercially. WAC 332-30-144(2)(c) states the following:

A “private recreational purpose” being a nonincome-producing, leisure-time, and
discretionary use by the abutting residential owner(s).

Allowing use of the dock through a short-term rental agreement disqualifies them from the
private recreation dock exemption. If you intend to allow renters of your vacation property to use
the dock, you would need to apply for an authorization from DNR., which would be in the form



Mr. and Mrs. Stabbert
May 7, 2018
Page 2 of 2

of a lease. I encourage you to learn more about the process for leasing SOAL by reading this fact
sheet on our website:

https://www.dnr.wa gov/publications/age_fs leasing_puide 0816.pdf?2182kh2

Please note that for joint-use docks, all owners of the dock must apply for the authorization from
DNR. If you would like to proceed with the application process or just have questions, 1 would
happy to assist you.

Please note that recreational mooring buoys must be registered with DNR even if they qualify
under RCW 79.105.430. Please fill out the mooring buoy application at www.dnr.wa.gov to
register your buoy(s) if you have not already done so.

if you have any questions about this letter, please contact me by phone at 360-854-2858 or by
email at gabrdel harder@dnr.wa.gov.

Sincerely,

WUV —

Gabe Harder, Land Manager

Aquatic Resources Division, Orca-Straits District
919 N. Township St.

Sedro-Woolley, WA 98284

Enclosures:  RCW 79.105.430
WAC 332-30-144
DNR-Mooring Buoy Brochure

[4 Karla Lopez, Agent (by email)
Tom Evans, Joint owner (by email)
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COMMUNITY DEVELOPMENT

BEFORE THE SAN JUAN COUNTY HEARING EXAMINER

THOMAS C. EVANS: BOX BAY SHELLFISH
FARM, LLC;
Appellants, No. PPROVO-17-0066
V.
SUPPLEMENT TO
NOTICE OF APPEAL AND
DAN & CHERYL STABBERT; SAN JUAN ASSIGNMENT OF ERROR
COUNTY PLANNING DEPARTMENT, (BOX BAY)
Respondents.

COMES NOW Box Bay Shellfish Farm LLC (Box Bay) in the above entitled and foregoing
matter and submits this supplement and assignment of error to appellants appeal filed on March 29,
2018.

On May 7, 2018, the Department of Natural Resources informed the parties that the use of a
private dock in conjunction with a VRBO rental is, by law, considered a commercial use of a private
rental joint use dock and buoys and is illegal under WAC 332-30-144(2)(c).

The implications of both the dock and buoys being on public lands, administered by the State
Department of Natural Resources (DNR) makes any income generating use of the dock or buoys
illegal. DNR has both statutory and administrative authority of improvements placed on public lands,
which are defined as property beyond the mean high tide level. Ex. 1 is a copy of the various

SUPPLEMENTAL NOTICE OF APPEAL -1 MADISON PARK LAW OFFICES
MADISON § ) ,
PPROVO-17-0066 S REFTIASON TR, sma

TELEPHONE (206) 527-8008 « rax (206) 527-0725




10

11

12

13

14

15

16

17

18

19

20

21

jurisdictional authorities dependent on tide level. Both the dock and buoys are well beyond this marker
and are all well within State owned lands.

The DNR, and the State, have both statutory authority (RCW 79.105.430 Private Recreational
Docks — Mooring buoys)(Ex. 2) and administrative authority (WAC 332-30-144)(Ex. 3) over private
recreational docks, specifically. These restrictions were completely overlooked by the SJC planning
department which never bothered to solicit input from DNR

The intent of the DNR regulation of joint use dock and private buoys was to make it easy for
private, abutting private property owners to build a dock and place a buoy without having to first get a
DNR lease for public lands. Using these improvements to make money is totally contrary to intent and
purpose of this grant.

WAC 332-30-144 (2)(c) defines "private recreational use" as follows:

(c) A "private recreational purpose" being a non-income
producing, leisure-time, and discretionary use by the
abutting residential owner(s).

WAC 332-30-144(5) provides for revocation of this permission for uses not permitted by WAC 332-
30-144(2)(c).

VRBO’s are specifically defined as a commercial use in the SJC Comp. plan and are subject to
the terms, conditions, and limitations of a commercial use property:

Comp. Plan. Section B, Flement 2.2.A: "Vacation rentals....

of a principal, single family residential unit ...should be subject to

standards similar to those for hospitality commercial establishments.
Further, the DNR per the attached letter (Ex.4), clearly considers rental VRBO use as a
commercial use.
The result of the above is that the VRBO decisions in the two Stabbert VRBO permits are
based on complete error of law and misuse of fact. The SJC Planning Department looked at the Joint
Use Agreement between Stabbert/Evans as merely a private covenant which Stabbert/Evans would
have to rely on an arbitrator for resolution of disputes -such as Stabbert’s proposed VRBO renters use
of the jointly owned dock and individually owned buoys. This was a mistake. State law, in and of itself

makes Stabbert’s proposed VRBO renters use illegal and this is something SJC should have taken into

SUPPLEMENTAL NOTICE OF APPEAL -2 MADISON PARK LAW OFFICES
PPROVO- 1 7-0066 4020 EAST MADISON STREET, SUITE 210,

SEATTLE, WASHINGTON 98112
TELEPHONE (206) 527-8008 « rax (206) 527-0725
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consideration and imposed strict restrictions on. Appellants Evans/Box Bay have sought SJC Planning
Department control of the prohibited use, which potentially would involve as many as 18 renters per
day on the dock or using the buoys. SJCC 18.40.270(1) requires strict compliance with all other
applicable State and local regulations. Clearly, the decision of the SJC Planning Departments decision
runs afoul of state law.

The Hearing Examiner is respectfully requested to find SJC and its VRBO recommendations as
clearly erroneous and in violation of State law. Very strict limitations should be placed on Stabbert
which will guarantee Evans/Box Bay will not be stuck having to be their own enforcement officers.
The dock entry should be locked, labeled as private use only — no trespassing - and any and all

advertising shall clearly disclose renters may not use the dock and buoys.

Respectfully submitted this 11" day of May

/s/ Thomas C. Evans
THOMAS C. EVANS, Manager Box Bay
4020 East Madison Street, Suite 210
Seattle, WA 98112
Tel: 206-527-5555
Fax: 206-527-0725
E-mail: tom@maritimeinjury.com

SUPPLEMENTAL NOTICE OF APPEAL -3 MADISON PARK LAW OFFICES

4020 EAST MADISON STREET, SUITE 210,
PPROVO-17-0066 SEATTLE, WASHINGTON 98112

TELEPHONE {206} 527-8008 « rax (206) 527-0725
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Verification

Thomas C Evans, under penalty of perjury of the laws of the State of Washington, does
swear and affirm the above and foregoing are true and correct for the uses and purposes therein
described.

Subscribed and sworn to this 11" day of May at Orcas Island, Washington

s/ Thomas C. Evans
Thomas C. Evans

Box Bay Shellfish Company LLC, by and through its Manger Thomas C. Evans does
swear and affirm the above and foregoing statements regarding nature and use of Box Bay and

impacts from VRBO occupancy true and correct to its best information and belief.

Subscribed and sworn to this 11™ day of May at Orcas Island, Washington

s/ Thomas C. Evans
Thomas C. Evans

SUPPLEMENTAL NOTICE OF APPEAL -4 MADISON PARK LAW OFFICES
4020 EAST MADISON STREET, SUITE 210,

PPROVO-17-0066 ' SEATTLE, WASHINGTON 98112
TELEPHONE {206) 527-8008 « Fax {206) 527-0725
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CERTIFICATE OF SERVICE

I certify on this date that I served the above document on the following individuals in the

manner identified.

San Juan Hearing Examiner

Department of Community Development 135

Rhone Street
P.O.Box 947

[X] Via Email
[X] Via US Mail

Friday Harbor, WA 98250

dcd@sanjuanco.com

LyndaG@sanjuanco.com

Christopher R. Osbom, WSBA #13608

Jeremy M. Eckert, WSBA #42596

chris.osbom@foster.com
jeremy.eckert@foster.com
Foster Pepper PLLC

[X] Via Email
[X] Via US Mail

1111 Third Ave., Suite 3000

Seattle, WA 98101
P: 206-447-4400
F: 206-447-9700

Attorney for Respondents Dan and Cheryl Stabbert

Christopher J. Soelling PLLC [X] Via Email

chris@soellinglaw.com
1001 4™ Ave #4400
Seattle, WA 98154
206-389-1570

SUPPLEMENTAL NOTICE OF APPEAL -5

PPROVO-17-0066

[X] Via US Mail

Dated this 11™ day of May, 2018

s/ Kelsey Demeter
Kelsey Demeter, Paralegal

MADISON PARK LAW OFFICES
4020 EAST MADISON STREET, SUITE 210,
SEATTLE, WASHINGTON 98112

TELEPHONE (206) 527-8008 » rax (206} 527-0725
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AQUATIC LAND BOUNDARIES

IN WASHINGTON STATE
by Steven Ivey, PLS
for Land Surveyors Association of WA
January — March 2012

Steve Ivey is currently employed as an Aquatic Land Surveyor for the Washington Department of Natural
Resources as the Department’s aquatic Jand ownership specialist for 11 years. He provides support to the
Department in resolving aquatic land ownership disputes, performs navigability assessments for rivers and
lakes, and the preparation of supplemental maps for barbor areas in Washington. He has more than 30
years of experience in the land surveying profession with many years employed in the private sector at
various locations in Wyoming, Montana, and Washington. He has an Associate Degree in Civil
Engineering - Surveying and Construction Option from Southern Polytechnic State University in Marietta,
GA. He has been a licensed surveyor since 1989; he is licensed in three states, and is a Certified Federal
Surveyor (CFed).
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RCW 79.105.430

Private recreational docks—Mooring buoys.

(1) The abulting residential owner to state-owned shorelands, tidelands, or related beds of
navigable waters, other than harbor areas, may install and maintain without charge a dock on
the areas if used exclusively for private recreational purposes and the area is not subject to
prior rights, including any rights of upland, tideland, or shoreland owners as provided in RCW
79.125.400, 79.125.460, 79.125.410, and 79.130.010. The dock cannot be sold or leased
separately from the upland residence. The dock cannot be used to moor boats for commercial
or residential use. This permission is subject to applicable local, state, and federal rules and
regulations goveming location, design, construction, size, and length of the dock. Nothing in
this subsection (1) prevents the abutting owner from obtaining a lease if otherwise provided by
law.

(2) The abutting residential owner to state-owned shorelands, tidelands, or related beds of
navigable waters, other than harbor areas, may install and maintain a mooring buoy without
charge if the boat that is moored to the buoy is used for private recreational purposes, the
area is not subject to prior rights, including any rights of upland, tideland, or shoreland owners
as provided in RCW 78.125.400, 79.125.460, 79.125.410, and 79.130.010, and the buoy will
not obstruct the use of mooring buoys previously authorsized by the department.

(a) The buoy must be located as near to the upland residence as practical, consistent with
applicable rules and regulations and the provisions of this section. The buoy must be located,
or relocated if necessary, to accommodate the use of lawfully installed and maintained buoys.

(b} If two or more residential owners, who otherwise qualify for free use under the
provisions of this section, are in dispute over assertion of rights to install and maintain a
mooring buoy in the same location, they may seek formal settiement through adjudication in
superior court for the county in which the buoy site is located. In the adjudication, preference
must be given to the residential owner that first installed and continually maintained and used
a buoy on that site, if it meets all applicable rules, regulations, and provisions of this section,
and then to the owner of the residential property nearest the site. Nothing in this section
requires the department to mediate or otherwise resolve disputes between residential owners
aver the use of the same site for a mooring buoy.

(c) The buoy cannot be sold or leased separately from the abutting residential property.
The buoy cannot be used to moor boats for commercial or residential use, nor to moor boats
over sixty feet in length.

(d} if the depariment determines that it is necessary for secure moarage, the abutting
residential owner may install and maintain a second mooring buoy, under the same provisions
as the first, the use of which is limited to a second mooring line to the boat moored at the first
buoy.

(e) The permission granted in this subsection (2) is subject to applicable local, state, and
federal rules and regulations goveming location, design, instaliation, maintenance, and
operation of the mooring buoy, anchoring system, and moored boat. Nothing in this
subsection (2) prevents a boat owner from obtaining a lease if otherwise provided by law. This
subsection (2) also applies to areas that have been designated by the commissioner or the |
fish and wildlife commission as aquatic reserves.

(3) This permission to install and maintain a recreational dock or mooring buoy may be

" revoked by the department, or the department may direct the owner of a recreational dock or
mooring buoy to relocate their dock or buoy, if the department makes a finding of public
necessity to protect waterward access, ingress rights of other landowners, public health or

http://app.leg.wa.gov/RCW/default.aspxcite=79.105.430 4/30/2018
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safetly, or public resources. Circumstances prompting a finding of public necessity may
include, but are not limited to, the dock, buoy, anchoring system, or boat posing a hazard or
obstruction to navigation or fishing, contributing to degradation of aquatic habitat, or
contributing to decertification of shellfish beds otherwise suitable for commercial or
recreational harvest. The revocation may be appealed as provided for under RCW
79.105.160.

(4) Nothing in this section authorizes a boat owner {o abandon a vesse! at a recreational
dock, mooring buoy, or elsewhere.

[ 2005 c 155 § 106; 2002 ¢ 304 § 1; 2001 c 277 § 1; 1988 c 175 § 170; 1983 2nd ex.5.c 2 §
2. Formerly RCW 79.90.105.)

NOTES:

Effective date—1989 ¢ 175: See note following RCW 34.05.010.

http://app.leg.wa.gov/RCW/default.aspx?cite=79.105.430 4/30/2018
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WAC 332-30-144

Private recreational docks.

(1) Applicability. This section implements the permission created by RCW 79.105.430,
Private recreational docks, which allows abutting residential owners, under certain
circumstances, to install private recreational docks without charge. The limitations set forth in
this section apply only to use of state-owned aquatic lands for private recreational docks
under RCW 79.105.430. No restriction or regulation of other types of uses on aquatic lands is
provided. This section shall not apply to port districts managing aquatic lands under a
management agreement (WAC 332-30-114).

(2) Eligibility. The permission shall apply only to the following:

{a) An "abutting residential owner," being the owner of record of property physically
bordering on public aquatic land and either used for single family housing or for a multifamily
residence not exceeding four units per lot.

{b) A "dock," being a securely anchored or fixed, open walkway structure visible to boaters
and kept in good repair extending from the upland property, primarily used as an aid to
boating by the abutting residential owner(s), and accommodating moarage by not more than
four pleasure boats typical to the body of water on which the dock is located. Two or more
abutting residential owners may install and maintain a single joint-use dock provided it meets
all other design requirements of this section; is the only dock used by those owners; and that
the dock fronts one of the owners’ property.

(c) A "private recreational purpose,” being a nonincome-producing, leisure-time, and
discretionary use by the abutting residential owner(s).

(d) State-owned aquatic lands outside harbor areas designated by the harbor line
commission.

(3) Uses not qualifying. Examples of situalions not qualifying for the permission include:

(a) Yacht and boat club facilities;

{b) Floating houses, as defined in WAC 332-30-106(23), and vessels used as a residence
(as defined in WAC 332-30-106(62));

(c) Resorts;

(d) Multifamily dwellings, including condominium ownerships, with more than four units;

(e) Uses other than docks such as launches and railways not part of the dock, bulkheads,
landfills, dredging, breakwaters, mooring buoys, swim floats, and swimming areas.

(4) Limitations.

(@) The permission does not apply to areas where the state has issued a reversionary use
deed such as for shellfish culture, hunting and fishing, or park purposes; published an
allocation of a special use and the dock is inconsistent with the allocation; or granted an
authorization for use such as a [ease, easement, or material purchase.

(b} Each dock owner using the permission is responsible for determining the availability of
the public aguatic lands. Records of the department are open for public review. The
department will research the availability of the public aqualic lands upon written request. A fee
sufficient to cover costs shall be charged for this research.

(c) The permission is limited to docks that conform to adopted shoreline master programs
and other local ordinances.

(d) The permission is not a grant of exclusive use of public agquatic fands to the dock
owner. |t does not prohibit public use of any aquatic lands around or under the dock. Owners
of docks located on state-owned tidelands or shorelands must provide a safe, convenient, and
clearly available means of pedestrian access over, around, or under the dock at all tide levels.

http://apps.leg.wa.gov/WAC/default.aspx?cite=332-30-144 4/30/2018
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However, dock owners are not required to allow public use of their docks or access across
private lands to state-owned aquatic lands.

{e) The permission is not transferable or assignable to anyone other than a subsequent
owner of the abutting upland property and is continuously dependent on the nature of
ownership and use of the properties involved.

(f) Vessels used as a residence and floating houses are not permitted to be moored at a
private recreational dock, except when such moorage is necessary because of an emergency
that immediately threatens human life or property, for the duration of the emergency only.

(5) Revocation. The permission may be revoked or canceled if:

(a) The dock or abutting residential owner has not met the criteria listed in subsection (2)
or (4) of this section; or

{b) The dock significantly interferes with navigation or with navigational access to and fram
other upland properties. This degree of interference shall be determined from the character of
the shoreline and waterbody, the character of other in-water development in the vicinity, and
the degree of navigational use by the public and adjacent property owners;

(c) The dock interferes with preferred water-dependent uses established by law; or

(d) The dock is a public health or safety hazard.

(6) Appeal of revocation. Upon receiving written notice of revocation or cancellation, the
abutting residential owner shall have thirty days from the date of notice to file for an
administrative hearing under the contested case proceedings of chapter 34.05 RCW. If the
action to revoke the permission is upheld, the owner shall correct the cited conditions and
shall be liable to the state for any compensation due to the state from the use of the aquatic
lands from the date of notice until permission requirements are met or until such permission is
no longer needed. If the abutting residential owner disclaims ownership of the dock, the
department may take actions to have it removed.

(7) Current leases. Current lessees of docks meeting the criteria in this section will be
notified of their option to cancel the lease. They will be provided a reasonable time to respond.
Lack of response will result in cancellation of the lease by the department.

(8) Property rights. No property rights in, or boundaries of, public aquatic lands are
established by this section.

(9) Lines of navigability. The depariment will not initiate establishment of lines of
navigability on any shorelands unless requested to do so by the shoreland owners or their
representatives.

(10} Nothing in this section is intended to address statutes relating to sales of second
class shorelands.

[Statutory Authority: RCW 79.105.360. WSR 06-06-005 (Order 724), § 332-30-144, filed
2116108, effective 3/19/06. Statutory Authority: RCW 79.90.455, 79.90.460. WSR 02-21.076
(Order 710), § 332-30-144, filed 10/17/02, effective 11/17/02. Statutory Authority: RCW
78.90.105, 79.90.300, 79.90.455, 79.90.460, 79.90.470, 79.90.475, 79.90.520, 79.68.010,
79.68.68 [79.68.080], and chapter 79.93 RCW. WSR 85-22-066 (Resolution No. 500), § 332-
30-144, filed 11/5/85.}

http://apps.leg.wa.gov/WAC/default.aspxcite=332-30-144 4/30/2018
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DEPARTMENT OF

NATURAL RESOURCES
NORTHWEST REGION
219 N TOWNSHIP STREET
SEDRO-WOOLLEY, WA 98284.9384
360-856-3500
FAX 380-856-2150
TRS Y

HILARY 5, FRANZ N HORTHWEST. REGIONGDNR WA GOV

COMLTISIRNLR OF PUBLIC LANDS WWW.DNR WA GOV

May 7, 2018

Dan and Cheryl Stabbert

13019 NE 61° Place

Kirkland, WA 98107

Subject: Vacation Rental and Use of State-Owned Aquatic Lands - Private Recreational
Dock/Mooring Buoys, Obstruction Pass, Orcas Island

Dear Mr. and Mrs. Stabbert:

1 am writing to you regarding the dock and mooring buays located in Obstruction Pass, Orcas
Island that are associated with your upland property, San Juan County tax parcel 161650403000
with an address of 2318 Obstruction Pass Rd. A portion of the dock and the mooring buoys are
located on state-owned aquatic land (SOAL) managed by Washington Department of Natural
Resources (DNR). Typically, projects taking place on or over SOAL require an authorization
from DNR, however, Chapter 79.105.430 of the Revised Code of Washington (RCW) provides
permission under certain circumstances for private recreational docks and private recreational
mooring buoys to be installed and maintained without charge. Chapter 332-30-144 of the
Washington Administrative Code (WAC) specifies what does and does not qualify for a private
recreational dock.

It is my understanding that you recently received a Land Use Vacation Rental Permit for the
above-mentioned property from San Juan County Department of Community Development. The
purpose of this letter is to notify you that in order to use and maintain your dock without charge,
the dock must be used exclusively for private recreational purposes and cannot be used
commercially. WAC 332-30-144(2)(c) states the following:

A “private recreational purpose” being a nonincome-producing, leisure-time, and
discretionary use by the abutting residential owner(s).

Allowing use of the dock through a short-term rental agreement disqualifies them from the
private recreation dock exemption. If you intend to allow renters of your vacation property to use
the dock, you would need to apply for an authorization from DNR, which would be in the form



Mr. and Mrs. Stabbert
May 7, 2018
Page 2 of 2

of a lease. ] encourage you to learn more about the process for leasing SOAL by reading this fact
shest on our website:

https://www.dnr.wa.gov/publications/agr fs leasing puide 0816.pdf?2182kh2

Please note that for joint-use docks, all owners of the dock must apply for the authorization from
DNR. i you would like to proceed with the application process or just have questions, 1 would
happy to assist you.

Please note that recreational mooring buoys must be registered with DNR even if they qualify
under RCW 79.105.430. Please fill out the mooring buoy application at www.dnr.wa.gov to
register your buoy{s) if you have not already done so.

If you have any questions about this letter, please contact me by phone at 360-854-2858 or by

email at gabriel. harder@dnr.wa. pov.

Sincerely,

N NI

Gabe Harder, Land Manager

Aquatic Resources Division, Orca-Straits District
919 N. Township St.

Sedro-Woolley, WA 98284

Enclosures:  RCW 79.105.430
WAC 332-30-144
DNR-Mooring Buoy Brochure

¢ Karla Lopez, Agent (by email)
Tom Evans, Joint owner {by email)
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COMMUNITY DEVELOPMENT

BEFORE THE SAN JUAN COUNTY HEARING EXAMINER

THOMAS C. EVANS: BOX BAY SHELLFISH
FARM, LLC;
Appellants, No. PPROVO-17-0065
V.

SUPPLEMENT TO

NOTICE OF APPEAL AND
DAN & CHERYL STABBERT; SAN JUAN ASSIGNMENT OF ERROR
COUNTY PLANNING DEPARTMENT, (THOMAS C. EVANS)
Respondents.

COMES NOW Thomas C. Evans (Evans) as attorney appearing pro-se in the above entitled
and foregoing matter and submits this supplement and assignment of error to appellahts appeal filed on
March 29, 2018.

On May 7, 2018, the Department of Natural Resources informed the parties that the use of a
private dock in conjunction with a VRBO rental is, by law, considered a commercial use of a private
rental joint use dock and buoys and is illegal under WAC 332-30-144(2)(c).

The implications of both the dock and buoys being on public lands, administered by the State
Department of Natural Resources (DNR) makes any income generating use of this including,
specifically VRBO use, against the law. DNR has both statutory authority and administrative authority
of anything placed on public lands, which are defined as property beyond the mean high tide level. Ex.

SUPPLEMENTAL NOTICE OF APPEAL - 1 MADISON PARK LAW OFFICES
20 EAST MADISON STREET, SUITE 210,
PPROVO-17-0065 #020 =R SEATTLE, WASH?I:IFGTON 981102

TELEPHONE (206) 527-8008 * Fax (206) 527-0725




10

11

12

13

14

15

16

17

18

19

20

21

1 is a copy of the various jurisdictional authorities dependent on tide level. Both the dock and buoys
are well beyond this marker and are all well within State owned lands.

The DNR, and the State, have both statutory authority (RCW 79.105.430 Private Recreational
Docks - Mooring buoys)(Ex. 2) and administrative authority (WAC 332-30-144)(Ex. 3) over private
recreational docks, specifically. These restrictions were completely overlooked by the SJC planning
Department which never bothered to solicit input from DNR

The intent of the DNR regulation of joint use dock and private buoys was to make it easy for
private, abutting private property owners to build a dock and place a buoy without having to first get a
DNR lease for public lands. Using these improvements to make money is totally contrary to intent and
purpose of this grant.

WAC 332-30-144 (2)(c) defines "private recreational use" as follows:

(c) A "private recreational purpose" being a non-income
producing, leisure-time, and discretionary use by the
abutting residential owner(s).

'WAC 332-30-144(5) provides for revocation of this permission for uses not permitted by WAC 332-
30-144(2)(c).

VRBO?’s are specifically defined as a commercial use in the SJC Comp. plan and are subject to
the terms, conditions, and limitations of a commercial use property:

Comp. Plan. Section B, Element 2.2.A: "Vacation rentals....

of a principal, single family residential unit ...should be subject to

standards similar to those for hospitality commercial establishments.
Further, the DNR per the attached letter (Ex.4), clearly considers rental VRBO use as a
commercial use.
The result of the above is that the VRBO decisions in the two Stabbert VRBO permits are
based on complete error of law and error of fact. The SJC Planning Department looked at the Joint Use
Agreement between Stabbert/Evans as merely a private covenant which Stabbert/Evans would have to
rely on an arbitrator for resolution of disputes -such as Stabbert’s proposed VRBO renters use of the
jointly owned dock and individually owned buoys. This was a mistake. State law, in and of itself makes

Stabbert’s proposed VRBO renters use illegal and this is something SJC should have taken into

SUPPLEMENTAL NOTICE OF APPEAL -2 MADISON PARK LAW OFFICES

4020 EAST MADISON STREET, SUITE 210,
PPROVO-17-0065 SEATTLE, WASHINGTON 98112

TELEPHONE (206) 527-8008 » rax (206} 527-0725
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consideration and imposed strict restrictions on. Appellants Evans/Box Bay have sought SJC Planning
Department control of the prohibited use, which potentially would involve as many as 18 renters per
day on the dock or using the buoys. SJCC 18.40.270(i) requires strict compliance with all other
applicable State and local regulations. Clearly, the decision of the SJC Planning Departments decision
runs afoul of state law.

The Hearing Examiner is respectfully requested to find SJC and its VRBO recommendations as
clearly erroneous and in violation of State law. Very strict limitations should be placed on Stabbert
which will guarantee Evans/Box Bay will not be stuck having to be their own enforcement officers.
The dock entry should be locked, labeled as private use only and any and all advertising shall clearly
disclose the dock and buoys may not be used. Evans/Box Bay should be allowed to post appropriate no

trespassing signs.

Respectfully submitted this 11" day of May

/s/ Thomas C. Evans , pro se
THOMAS C. EVANS WSBA #5122
4020 East Madison Street, Suite 210
Seattle, WA 98112
Tel: 206-527-5555
Fax: 206-527-0725
E-mail: tom@maritimeinjury.com

SUPPLEMENTAL NOTICE OF APPEAL -3 MADISON PARK LAW OFFICES

4020 EAST MADISON STREET, SUITE 210,
PPROVO-17-0065 SEATTLE, WASHINGTON 98112

TELEPHONE (206) 527-8008 « rax (206) 527-0725
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described.

s/ Thomas C. Evans

Verification

Thomas C Evans, under penalty of perjury of the laws of the State of Washington, does

swear and affirm the above and foregoing are true and correct for the uses and purposes therein

Subscribed and sworn to this 11" day of May at Orcas Island, Washington

Thomas C. Evans

s/ Thomas C. Evans

Box Bay Shellfish Company LLC, by and through its Manger Thomas C. Evans does
swear and affirm the above and foregoing statements regarding nature and use of Box Bay and

impacts from VRBO occupancy true and correct to its best information and belief.

Subscribed and sworn to this 11™ day of May at Orcas Island, Washington

Thomas C. Evans

PPROVO-17-0065

SUPPLEMENTAL NOTICE OF APPEAL -4

MADISON PARK LAW OFFICES
4020 EAST MADISON STREET, SUITE 210,
SEATTLE, WASHINGTON 98112

TELEPHONE (206) 527-8008 » Fax (206) 527-0725
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CERTIFICATE OF SERVICE

I certify on this date that I served the above document on the following individuals in the

manner identified.

San Juan Hearing Examiner
Department of Community Development 135

Rhone Street
P.O. Box 947

[X] Via Email
[X] Via US Mail

Friday Harbor, WA 98250

ded@sanjuanco.com

LyndaG@sanjuanco.com

Christopher R. Osbom, WSBA #13608

Jeremy M. Eckert, WSBA #42596

chris.osbom@foster.com
jeremy.eckert@foster.com
Foster Pepper PLLC

[X] Via Email
[X] Via US Mail

1111 Third Ave., Suite 3000

Seattle, WA 98101
P:206-447-4400
F: 206-447-9700

Attorney for Respondents Dan and Cheryl Stabbert

Christopher J. Soelling PLLC [X] Via Email

chris@soellinglaw.com
1001 4" Ave #4400
Seattle, WA 98154
206-389-1570

SUPPLEMENTAL NOTICE OF APPEAL -5

PPROVO-17-0065

[X] Via US Mail

Dated this 11" day of May, 2018

s/ Kelsey Demeter
Kelsey Demeter, Paralegal

MADISON PARK LAW OFFICES
4020 EAST MADISON STREET, SUITE 210,
SEATTLE, WASHINGTON 98112

TELEPHONE (206} 527-8008 « rax (206) 527-0725
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AQUATIC LAND BOUNDARIES

IN WASHINGTON STATE
by Steven Ivey, PLS
for Land Surveyors Association of WA
January — March 2012

Steve Ivey is currently employed as an Aquatic Land Surveyor for the Washington Department of Natural
Resources as the Department’s aquatic land ownership specialist for 11 years. He provides support to the
Department in resolving aquatic land ownership disputes, performs navigability assessments for rivers and
lakes, and the preparation of supplemental maps for harbor areas in Washington. He has more than 30
years of experience in the land surveying profession with many years employed in the private sector at
various locations in Wyoming, Montana, and Washington. He has an Associate Degree in Civil
Engineering - Surveying and Construction Option from Southern Polytechnic State University in Marietta,
GA. He has been 2 licensed surveyor since 1989; he is licensed in three states, and is a Certified Federal
Surveyor (CFed).

Importance of Shoreline
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Figure: Shoreline boundaries for various states. Courtsey of NOAA, Department of Commerce
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RCW 79.105.430

Private recreational docks—Mooring buoys.

(1) The abutting residential owner to state-owned shorelands, tidelands, or related beds of
navigable waters, other than harbor areas, may install and maintain without charge a dock on
the areas if used exclusively for private recreational purposes and the area is not subject to
prior rights, including any rights of upland, tideland, or shoreland owners as provided in RCW
79.125.400, 79.125.460, 73.125.410, and 79.130.010. The dock cannot be sold or leased
separately from the upland residence. The dack cannot be used to moor boats for commercial
or residential use. This permission is subject to applicable local, state, and federal rules and
regulations goveming location, design, construction, size, and length of the dock. Nothing in
this subsection (1) prevents the abutting owner from obtaining a lease if otherwise provided by
law.

(2) The abutting residential owner to state-owned shorelands, tidelands, or related beds of
navigable waters, other than harbor areas, may install and maintain a mooring buoy without
charge if the boat that is moored to the buoy is used for private recreational purposes, the
area is not subject to prior rights, including any rights of upland, tideland, or shoreland owners
as provided in RCW 79.125.400, 79.125.460, 73.125.410, and 79.130.010, and the buoy will
not obstruct the use of mooring buoys previously authorized by the department.

(a) The buoy must be located as near to the upland residence as practical, consistent with
applicable rules and regulations and the provisions of this section. The buoy must be located,
or relocated if necessary, to accommodate the use of lawfully installed and maintained buoys.

(b) If two or more residential owners, who otherwise qualify for free use under the
provisions of this section, are in dispute over assertion of rights to install and maintain a
mooring buoy in the same location, they may seek formal settlement through adjudication in
superior court for the county in which the buoy site is located. In the adjudication, preference
must be given to the residential owner that first installed and continually maintained and used
a buoy on that site, if it meets all applicable rules, regulations, and provisions of this section,
and then to the owner of the residential property nearest the site. Nothing in this section
requires the department to mediate or otherwise resolve disputes between residential owners
over the use of the same site for a mooring buoy.

(c) The buoy cannot be sold or leased separately from the abutting residential property.
The buoy cannot be used to moor boats for commercial or residential use, nor to moor boats
over sixty feet in length.

{d) If the department determines that it is necessary for secure moorage, the abutting
residential owner may install and maintain a second mooring buoy, under the same provisions
as the first, the use of which is limited to a second mooring line to the boat maored at the first
buoy.

(e) The permission granted in this subsection (2) is subject to applicable local, state, and
federal rules and regulations goveming location, design, installation, maintenance, and
operation of the mooring buoy, anchoring system, and moored boat. Nothing in this
subsection (2) prevents a boat owner from obtaining a lease if otherwise provided by law. This
subsection (2) also applies to areas that have been designated by the commissioner or the
fish and wildlife commission as aquatic reserves.

{3) This permission to install and maintain a recreational dock or mooring buoy may be
revoked by the department, or the department may direct the owner of a recreational dock or
mooring buoy to relocate their dock or buoy, if the department makes a finding of public
necessity to protect waterward access, ingress rights of other landowners, public health or

http://app.leg.wa.gov/RCW/default.aspx2cite=79,105.430 4/30/2018



RCW 79.105.430: Private recreational docks—Mooring buoys. Page2 of 2

safety, or public resources. Circumstances prompting a finding of public necessity may
include, but are not limited to, the dock, buoy, anchoring system, or boat posing a hazard or
obstruction to navigation or fishing, contributing to degradation of aquatic habitat, or
contributing to decertification of shellfish beds otherwise suitable for commercial or
recreational harvest. The revocation may be appealed as provided for under RCW
79.105.160.

(4) Nothing in this section authorizes a boat owner to abandon a vessel at a recreational
dock, mooring buoy, or elsewhere.

[ 2005 c 155 § 106; 2002 ¢ 304 § 1; 2001 ¢ 277 § 1; 1989 ¢ 175 § 170; 1983 2nd ex.s. c 2 §
2. Formerly RCW 79.90.105.]

NOTES:
Effective date—1989 ¢ 175: See note following RCW 34.05.010.

http://app.leg. wa.gov/RCW/default.aspxZcite=79.105.430 4/30/2018
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WAC 332-30-144

Private recreational docks.

(1) Applicability. This section implements the pemmission created by RCW 79.105.430,
Private recreational docks, which allows abutting residential owners, under certain
circumstances, to install private recreational docks without charge. The limitations set forth in
this section apply only to use of state-owned aquatic lands for private recreationat docks
under RCW 79.105.430. No restriction or regulation of other types of uses on aquatic lands is
provided. This section shall not apply ta port districts managing aquatic lands under a
management agreement (WAC 332-30-114).

(2) Eligibility. The permission shall apply only to the following:

(a) An “abutting residential owner," being the owner of record of property physically
bordering on public aquatic land and either used for single family housing or for a multifamily
residence not exceeding four units per lot.

{b) A "dock,” being a securely anchored or fixed, open walkway structure visible to boaters
and kept in good repair extending from the upland property, primarily used as an aid to
boating by the abutting residential owner(s), and accommodating moorage by not more than
four pleasure boats typical to the body of water on which the dock is located. Two or more
abutting residential owners may install and maintain a single joint-use dock provided it meets
all other design requirements of this seclion; is the only dock used by those owners; and that
the dock fronts one of the owners' property.

{c) A "private recreational purpose,” being a nonincome-producing, leisure-time, and
discretionary use by the abutting residential owner(s).

(d) State-owned aquatic lands outside harbor areas designated by the harbor line
commission.

(3) Uses not qualifying. Examples of situations not qualifying for the permission include:

(a) Yacht and boat club facilities;

{b) Floating houses, as defined in WAC 332-30-106(23), and vessels used as a residence
(as defined in WAC 332-30-106(62));

{c) Resorts;

(d) Multifamily dwellings, including condominium ownerships, with more than four units;

{e) Uses other than docks such as launches and railways not part of the dock, bulkheads,
landfills, dredging, breakwaters, mooring buoys, swim floats, and swimming areas.

(4) Limitations.

(a) The permission does not apply to areas where the state has issued a reverslonary use
deed such as for shelffish culture, hunting and fishing, or park purposes; published an
allocation of a special use and the dock is inconsistent with the aflocation; or granted an
authorization for use such as a lease, sasement, or material purchase.

(b} Each dock owner using the permission is responsible for determining the availability of
the public aquatic lands. Records of the department are open for public review. The
department will research the availability of the public aguatic lands upon written request. A fee
sufficient to cover costs shall be charged for this research.

{c) The permission is limited to docks that conform to adopted shoreline master programs
and other local ordinances.

(d) The permission is not a grant of exclusive use of public aguatic lands to the dock
owner. It does not prohibit public use of any aqualic Jands around or under the dock. Owners
of docks located on state-owned tidelands or shorelands must provide a safe, convenient, and
clearly available means of pedestrian access over, around, or under the dock at all tide levels.

http://apps.leg.wa.gov/WAC/default.aspxIcite=332-30-144 4/30/2018
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However, dock owners are not required to alfow public use of their docks or access across
private lands to state-owned aquatic lands.

(e) The permission is not transferable or assignable to anyone other than a subsequent
owner of the abutting upland property and is continuously dependent on the nature of
ownership and use of the properties involved.

(f) Vessels used as a residence and floating houses are not permitted to be moored at a
private recreational dock, except when such moorage is necessary because of an emergency
that immediately threatens human life or property, for the duration of the emergency only.

(5) Revocation. The permission may be revoked or canceled if:

(a) The dock or abutting residential owner has not met the criteria listed in subsection (2)
or (4) of this section; or

(b) The dock significantly interferes with navigation or with navigational access to and from
other upland properties. This degree of interference shall be determined from the character of
the shoreline and waterbody, the character of other in-water development in the vicinity, and
the degree of navigational use by the public and adjacent property owners;

(c) The dock interferes with preferred water-dependent uses established by law; or

(d) The dock is a public health or safety hazard.

(6) Appeal of revocation. Upon receiving written notice of revocation or cancellation, the
abutting residential owner shall have thirty days from the date of notice 1o file for an
administrative hearing under the contested case praceedings of chapter 34.05 RCW. {f the
action to revoke the permission is upheld, the owner shall correct the cited conditions and
shall be liable to the state for any compensation due to the state from the use of the aquatic
lands from the date of notice until permission requirements are met or until such permission is
no longer needed. If the abutting residential owner disclaims ocwnership of the dock, the
department may take actions to have it removed.

(7) Current leases. Cument lessees of dacks meeting the criteria in this section will be
nolified of their option to cancel the lease. They will be provided a reasonable time to respond.
Lack of response will result in cancellation of the lease by the department.

(8) Property rights. No property rights in, or boundaries of, public aquatic Jands are
established by this section.

(9) Lines of navigability. The department will not initiate establishment of lines of
navigability on any shorelands unless requested to do so by the shoreland owners or their
representatives.

(10) Nothing in this section is intended to address statutes relating to sales of second
class shorelands. i

[Statutory Authority: RCW 79.105.360. WSR 06-06-005 (Order 724), § 332-30-144, filed
2/16/06, effective 3/19/06. Statutory Authority: RCW 79.90.455, 79.90.460. WSR 02-21-076
(Order 710), § 332-30-144, filed 10/17/02, effective 11/17/02. Statutory Authority: RCW
79.90.105, 79.90.300, 79.90.455, 79.90.460, 79.90.470, 79.90.475, 79.90.520, 79.68.010,
79.68.68 [79.68.080], and chapter 79.93 RCW. WSR 85-22-066 (Resolution No. 500), § 332-
30-144, filed 11/5/85.]

http://apps.leg.wa.gov/WAC/default.aspx 2cite=332-30-144 4/30/2018
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DEPARTMENT OF
MNATURAL RESOURCES

NORTHWEST REGION
19 N TOWNSHIP STREET
SEDRO-WOOLLEY, WA 98284.9384

350-856-3500
FAX 360-856-2150
TRS T
HILARY S FRANZ NORTHWEST.RECIONGDNR WA GOV
COLMBESIONLE OF PUBLIT LANDE WIHW DNR WA GOV

May 7, 2018

Dan and Cheryl Stabbert
13019 NE 61* Place
Kirkland, WA 98107

Subject: Vacation Rental and Use of State-Owned Aquatic Lands -- Private Recreational
Dock/Mooring Buoys, Obstruction Pass, Orcas Island

Dear Mr. and Mrs. Stabbert:

1 am writing to you regarding the dock and mooring buoys located in Obstruction Pass, Orcas
Island that are associated with your upland property, San Juan County tax parcel 161650403000
with an address of 2318 Obstruction Pass Rd. A portion of the dock and the mooring buoys are
located on state-owned aquatic land (SOAL) managed by Washington Department of Natural
Resources (DNR). Typically, projects taking place on or over SOAL require an authorization
from DNR, however, Chapter 79.105.430 of the Revised Code of Washington (RCW) provides
permission under certain circumstances for private recreational docks and private recreational
mooring buoys to be installed and maintained without charge. Chapter 332-30-144 of the
Washington Administrative Code (WAC) specifies what does and does not qualify for a private
recreational dock.

It is my understanding that you recently received a Land Use Vacation Rental Permit for the
above-mentioned property from San Juan County Department of Community Development. The
purpose of this letter is to notify you that in order to use and maintain your dock without charge,
the dock must be used exclusively for private recreational purposes and cannot be used
commercially. WAC 332-30-144(2)(c) states the following:

A “private recreational purpose” being a nonincome-producing, leisure-time, and
discretionary use by the abutting residential owner(s).

Allowing use of the dock through a short-term rental agreement disqualifies them from the
private recreation dock exemption. If you intend to allow renters of your vacation property to use
the dock, you would need to apply for an authorization from DNR, which would be in the form



Mr. and Mrs. Stabbert
May 7, 2018
Page2of2

of a lease. I encourage you to leam more about the process for leasing SOAL by reading this fact
sheet on our website:

https://www.dnr.wa govipublications/agr fs leasin ide 0816.0d{72182kh2

Please note that for joint-use docks, all owners of the dock must apply for the authorization from
DNR. If you would like to proceed with the application process or just have questions, 1 would
happy to assist you.

Please note that recreational mooring buoys must be registered with DNR even if they qualify
under RCW 79.105.430. Please fill out the mooring buoy application at www.dnr.wa.gov to
register your buoy(s) if you have not already done so.

¥f you have any questions about this letter, please contact me by phone at 360-854-2858 or by

email at gabriel harder@dnr.wa.gov.

Sincerely,

YN U

Gabe Harder, Land Manager

Aguatic Resources Division, Orca-Straits District
919 N. Township St.

Sedro-Woolley, WA 98284

Enclosures:  RCW 79.105.430
WAC 332-30-144
DNR-Mooring Buoy Brochure

c Karla Lopez, Agent (by email)
Tom Evans, Joint owner (by email)
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S an iV NEVEL OPMIENT
CG;\M\/‘;Q!\“L‘& DEVELOPMENT

BEFORE THE SAN JUAN COUNTY HEARING EXAMINER

THOMAS C. EVANS: BOX BAY SHELLFISH
FARM, LLC;
Appellants, No. PPROVO-17-0066
V.

SUPPLEMENT TO

NOTICE OF APPEAL AND
DAN & CHERYL STABBERT; SAN JUAN ASSIGNMENT OF ERROR
COUNTY PLANNING DEPARTMENT, (THOMAS C. EVANS)
Respondents.

COMES NOW Thomas C. Evans (Evans) as attorney appearing pro-se in the above entitled
and foregoing matter and submits this supplement and assignment of error to appellants appeal filed on
March 29, 2018.

On May 7, 2018, the Department of Natural Resources informed the parties that the use of a
private dock in conjunction with a VRBO rental is, by law, considered a commercial use of a private
rental joint use dock and buoys and is illegal under WAC 332-30-144(2)(c).

The implications of both the dock and buoys being on public lands, administered by the State
Department of Natural Resources (DNR) makes any income generating use of this including,
specifically VRBO use, against the law. DNR has both statutory authority and administrative authority
of anything placed on public lands, which are defined as property beyond the mean high tide level. Ex.

SUPPLEMENTAL NOTICE OF APPEAL -1 MADISON PARK LAW OFFICES
ISON S A :
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1 is a copy of the various jurisdictional authorities dependent on tide level. Both the dock and buoys
are well beyond this marker and are all well within State owned lands.

The DNR, and the State, have both statutory authority (RCW 79.105.430 Private Recreational
Docks — Mooring buoys)(Ex. 2) and administrative authority (WAC 332-30-144)(Ex. 3) over private
recreational docks, specifically. These restrictions were completely overlooked by the SJC planning
Department which never bothered to solicit input from DNR

The intent of the DNR regulation of joint use dock and private buoys was to make it easy for
private, abutting private property owners to build a dock and place a buoy without having to first get a
IDNR lease for public lands. Using these improvements to make money is totally contrary to intent and
purpose of this grant.

WAC 332-30-144 (2)(c) defines "private recreational use" as follows:

(c) A "private recreational purpose" being a non-income
producing, leisure-time, and discretionary use by the
abutting residential owner(s).

WAC 332-30-144(5) provides for revocation of this permission for uses not permitted by WAC 332-
30-144(2)(c).

VRBO’s are specifically defined as a commercial use in the SJC Comp. plan and are subject to
the terms, conditions, and limitations of a commercial use property:

Comp. Plan. Section B, Element 2.2.A: "Vacation rentals....

of a principal, single family residential unit ...should be subject to

standards similar to those for hospitality commercial establishments.
Further, the DNR per the attached letter (Ex.4), clearly considers rental VRBO use as a
commercial use.
The result of the above is that the VRBO decisions in the two Stabbert VRBO permits are
based on complete error of law and error of fact. The SJC P]amﬁng Department looked at the Joint Use
Agreement between Stabbert/Evans as merely a private covenant which Stabbert/Evans would have to
rely on an arbitrator for resolution of disputes -such as Stabbert’s proposed VRBO renters use of the
jointly owned dock and individually owned buoys. This was a mistake. State law, in and of itself makes

Stabbert’s proposed VRBO renters use illegal and this is something SJC should have taken into

SUPPLEMENTAL NOTICE OF APPEAL -2 MADISON PARK LAW OFFICES
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consideration and imposed strict restrictions on. Appellants Evans/Box Bay have sought SJC Planning
Department control of the prohibited use, which potentially would involve as many as 18 renters per
day on the dock or using the buoys. SJCC 18.40.270(i) requires strict compliance with all other
applicable State and local regulations. Clearly, the decision of the SJC Planning Departments decision
runs afoul of state law.

The Hearing Examiner is respectfully requested to find SJC and its VRBO recommendations as
clearly erroneous and in violation of State law. Very strict limitations should be placed on Stabbert
which will guarantee Evans/Box Bay will not be stuck having to be their own enforcement officers.
The dock entry should be locked, labeled as private use only and any and all advertising shall clearly
disclose the dock and buoys may not be used. Evans/Box Bay should be allowed to post appropriate no

trespassing signs.
Respectfully submitted this 11" day of May

/s/Thomas C. Evans , pro se
THOMAS C. EVANS WSBA #5122
4020 East Madison Street, Suite 210
Seattle, WA 98112
Tel: 206-527-5555
Fax: 206-527-0725
E-mail: tom@maritimeinjury.com
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Verification

Thomas C Evans, under penalty of perjury of the laws of the State of Washington, does
swear and affirm the above and foregoing are true and correct for the uses and purposes therein
described.

Subscribed and sworn to this 11™ day of May at Orcas Island, Washington

s/ Thomas C. Evans
Thomas C. Evans

Box Bay Shellfish Company LLC, by and through its Manger Thomas C. Evans does
swear and affirm the above and foregoing statements regarding nature and use of Box Bay and

impacts from VRBO occupancy true and correct to its best information and belief.

Subscribed and sworn to this 11" day of May at Orcas Island, Washington

s/ Thomas C. Evans .
Thomas C. Evans

SUPPLEMENTAL NOTICE OF APPEAL - 4 MADISON PARK LAW OFFICES
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CERTIFICATE OF SERVICE

I certify on this date that I served the above document on the following individuals in the
manner identified.

San Juan Hearing Examiner

Department of Community Development 135
Rhone Street

P.O. Box 947

Friday Harbor, WA 98250
dcd@sanjuanco.com
LyndaG@sanjuanco.com

[X] Via Email
[X] Via US Mail

. Christopher R. Osbom, WSBA #13608
Jeremy M. Eckert, WSBA #42596
chris.osbom@foster.com
jeremy.eckert@foster.com
Foster Pepper PLLC
1111 Third Ave., Suite 3000
Seattle, WA 98101
P: 206-447-4400
F: 206-447-9700
Attorney for Respondents Dan and Cheryl Stabbert

[X] Via Email
[X] Via US Mail

Christopher J. Soelling PLLC [X] Via Email
chris@soellinglaw.com [X] Via US Mail
1001 4® Ave #4400

Seattle, WA 98154

206-389-1570

Dated this 11" day of May, 2018

s/ Kelsey Demeter
Kelsey Demeter, Paralegal

SUPPLEMENTAL NOTICE OF APPEAL -5 MADISON PARK LAW OFFICES
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AQUATIC LAND BOUNDARIES

IN WASHINGTON STATE
by Steven Ivey, PLS
for Land Surveyors Association of WA
January — March 2012

Steve Ivey is currently employed as an Aquatic Land Surveyor for the Washington Department of Natural
Resources as the Department's aquatic land ownership specialist for 11 years. He provides support to the
Department in resolving aquatic land ownership disputes, performs navigability assessments for rivers and
lakes, and the preparation of supplemental maps for harbor areas in Washington. He has more than 30
years of experience in the land surveying profession with many years employed in the private sector at
various locations in Wyoming, Montana, and Washington. He has an Associate Degree in Civil
Engineering - Surveying and Construction Option from Southern Polytechnic State University in Marietta,
GA. He has been 2 licensed surveyor since 1989; he is licensed in three states, and is a Certified Federal
Surveyor (CFed).
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RCW 79.105.430: Private recreational docks--Mooring buoys. Page 1 of 2

RCW 79.105.430

Private recreational docks—Mooring buoys.

(1) The abutting residential owner to slate-owned shorelands, tidetands, or related beds of
navigable waters, other than harbor areas, may install and maintain without charge a dock on
the areas if used exclusively for private recreational purposes and the area is not subject to
prior rights, including any rights of upland, tideland, or shoreland owners as provided in RCW
79.125.400, 79.125.460, 79.125.410, and 79.130.010. The dock cannot be sold or leased
separately from the upland residence. The dock cannot be used to moor boats for commercial
or residential use. This permission is subject to applicable local, state, and federal rules and
regulations governing location, design, construction, size, and length of the dock. Nothing in
this subsection (1) prevents the abutting owner from obtaining a lease if otherwise provided by
law.

(2) The abutting residential owner to state-owned shorelands, tidelands, or related beds of
navigable waters, other than harbor areas, may install and maintain a mooring buoy without
charge if the boat that is moored to the buoy is used for private recreational purposes, the
area is not subject to prior rights, including any rights of upland, tideland, or shoreland owners
as provided in RCW 79.125.400, 79.125.460, 759.125.410, and 79.130.010, and the buoy will
not obstruct the use of mooring buoys previously authorized by the department.

(a) The buoy must be located as near te the upland residence as practical, consistent with
applicable rules and regulations and the provisions of this section. The buoy must be located,
or relocated if necessary, to accommodate the use of lawfully installed and maintained buoys.

(b} If two or more residential owners, who otherwise qualify for free use under the
provisions of this section, are in dispute over assertion of rights {o install and maintain a
mooring buoy in the same location, they may seek formal settlement through adjudication in
superior court for the county in which the buoay site is located. In the adjudication, preference
must be given to the residential owner that first installed and continually maintained and used
a buoy on that site, if it meels all applicable rules, requiations, and provisions of this section,
and then to the owner of the residential property nearest the site. Nothing in this section
requires the department to mediate or otherwise resolve disputes between residential owners
over the use of the same site for a mooring buoy.

{c) The buoy cannot be sold or leased separately from the abutting residential property.
The buoy cannot be used to moor boats for commercial or residential use, nor to moor boats
over sixty feet in length.

(d) If the department determines that it is necessary for secure moorage, the abutting
residential owner may install and maintain a second mooring buoy, under the same provisions
as the first, the use of which is limited to a second mooring line to the boat moored at the first
buoy.

(e) The permission granted in this subsection (2) is subject to applicable local, state, and
federal rules and regulations goveming location, design, installation, maintenance, and
operation of the mooring buoy, anchoring system, and moored boat. Nothing in this
subsection (2) prevents a boat owner from obtaining a lease if otherwise provided by law. This
subsection (2) also applies to areas that have been designated by the commissioner or the
fish and wildlife commisslon as aquatic reserves.

{3) This permission to install and maintain a recreational dock or mooring buoy may be
revoked by the department, or the department may direct the owner of a recreational dock or
mooring buoy to relocate their dock or buoy, if the depariment makes a finding of public
nacessity to protect waterward access, ingress rights of other landowners, public health or

http://app.leg.wa.gov/RCW/default.aspx?cite=79.105.430 4/30/2018



RCW 79.105.430: Private recreational docks—Mooring buoys. Page2 of 2

safety, or public resources. Circumstances prompting a finding of public necessity may
include, but are not limited to, the dock, buoy, anchoring system, or boat pasing a hazard or
obstruction to navigation or fishing, contributing to degradation of aquatic habitat, or
contributing to decertification of shellfish beds otherwise suitable for commercial or
recreational harvest. The revocation may be appealed as provided for under RCW
79.105.160.

(4) Nothing in this seclion authorizes a boat owner to abandon a vessel at a recreational
dock, mooring buay, or elsewhere.

[ 2005 ¢ 155 § 106; 2002 ¢ 304 § 1; 2001 ¢ 277 § 1; 1989 ¢ 175 § 170; 1983 2nd ex.5. ¢ 2 §
2, Formerly RCW 78.80.105.)

NOTES:

Effective date—1989 ¢ 175: See note following RCW 34.05.010.

http://app.leg.wa.gov/RCW/default.aspxcite=79.105.430 4/30/2018
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WAC 332-30-144: Private recreational docks. Page 1 of 2

WAC 332-30-144

Private recreational docks.

(1) Applicability. This section implements the permission created by RCW 79.105.430,
Private recreational docks, which allows abutting residential owners, under certain
circumstances, to install private recreational docks without charge. The limitations set forth in
this section apply only to use of state-owned aquatic lands for private recreational docks
under RCW 79.105.430. No restriction or regulation of other types of uses on aquatic lands is
provided. This section shall not apply to port districls managing aquatic lands under a
management agreement (WAC 332-30-114),

(2) Eligibility. The permission shall apply only to the following:

{a) An "abutting residential owner," being the owner of record of property physically
bordering on public aguatic land and either used for single family housing or for a multifamily
residence not exceeding four units per lot.

{b) A "dock,” being a securely anchored or fixed, open walkway structure visible to boaters
and kept in good repair extending from the upland property, primarily used as an aid to
boating by the abutting residential owner(s), and accommodating moorage by not more than
four pleasure boats typical to the body of water on which the dock is located. Two or more
abutting residential owners may install and maintain a single joint-use dock provided it meets
all other design requirements of this section; is the only dock used by those owners; and that
the dock fronts one of the owners’ property.

{c) A "private recreational purpose,” being a nonincome-producing, leisure-time, and
discretionary use by the abutting residential owner(s).

(d) State-owned aquatic lands outside harbor areas designated by the harbor line
commission.

(3) Uses not qualifying. Examples of situations not qualifying for the permission include:

(a) Yacht and boat club facilities;

(b) Floating houses, as defined in WAC 332-30-106(23), and vessels used as a residence
(as defined in WAC 332-30-106(62));

{c) Resorls;

(d) Multifamily dwellings, including condominium ownerships, with more than four units;

(e) Uses other than docks such as launches and railways not part of the dock, bulkheads,
landfills, dredging, breakwaters, mooring buays, swim floats, and swimming areas.

(4) Limitations.

(a) The permission does not apply to areas where the state has issued a reversionary use
deed such as for shelifish culture, hunting and fishing, or park purposes; published an
allocation of a special use and the dock is inconsistent with the allocation; or granted an
authorization for use such as a lease, easement, or material purchase.

(b} Each dock owner using the pemmission is responsible for determining the availability of
the public aquatic lands. Records of the department are open for public review. The
department will research the availability of the public aquatic lands upon written request. A fee
sufficient to cover costs shall be charged for this research.

(c) The permission is limited to docks that conform to adopted shoreline master programs
and other local ordinances.

(d) The permission is not a grant of exclusive use of public aguatic lands to the dock
owner. It does not prohibit public use of any aquatic lands around or under the dock. Owners
of docks located on state-owned tidelands or shorelands must provide a safe, convenient, and
clearly available means of pedestrian access over, around, or under the dock at all tide levels.

http://apps.leg.wa.gov/WAC/default.aspx?cite=332-30-144 4/30/2018
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However, dock owners are not required to allow public use of their docks or access across
private lands to state-owned aquatic lands.

(e) The permission is not transferable or assignable to anyone other than a subsequent
owner of the abutting upland propeity and is continuously dependent on the nature of
ownership and use of the properties involved.

(f) Vessels used as a residence and floating houses are not permitted to be moored at a
private recreational dock, except when such moorage is necessary because of an emergency
that immediately threatens human life or property, for the duration of the emergency only.

(5) Revocation. The permmission may be revoked or canceled if:

(a) The dock or abutting residential owner has not met the criteria listed in subsection (2)
or (4) of this section; or

(b} The dock significantly interferes with navigation or with navigational access to and from
other upland properties. This degree of interference shall be determined from the character of
the shoreline and waterbody, the character of other in-water development in the vicinity, and
the degree of navigational use by the public and adjacent property owners;

(¢} The dock interferes with preferred water-dependent uses established by law; or

{d) The dock is a publfic health or safety hazard,

(6) Appeal of revocation. Upon receiving written notice of revocation or canceliation, the
abutting residential owner shall have thirty days from the date of notice to file for an
administrative hearing under the contested case praceedings of chapter 34.05 RCW. If the
action o revoke the permission is upheld, the owner shall correct the cited conditions and
shall be liable to the state for any compensation due to the state from the use of the aquatic
lands from the date of notice until permission requirements are met or until such permission is
no longer needed. If the abutling residential owner disclaims ownership of the dock, the
department may take actions to have it removed.

(7) Current | Current | of docks meeting the criteria in this section will be
notified of their option to cancel the lease. They will be provided a reasonable time to respond.
Lack of response will result in cancellation of the lease by the department.

(8) Property rights. No property rights in, or boundaries of, public aquatic lands are
established by this section.

(9) Lines of navigability. The department will not initiate establishment of lines of
navigability on any shorelands unless requested to do so by the shoreland owners or their
representatives.

(10) Nothing in this section is intended to address statutes relating to sales of second
class shorelands.

[Statutory Authority: RCW 79.105.360. WSR 06-06-005 (Order 724), § 332-30-144, filed
2/16/06, effective 3/19/06. Statutory Authority: RCW 79.90.455, 79.90.460. WSR 02-21-076
(Order 710), § 332-30-144, filed 10/17/02, effective 11/17/02. Statutory Authority: RCW
79.90.105, 79.90.300, 79.90.455, 79.90.460, 79.90.470, 79.90.475, 79.90.520, 79.68.010,
79.68.68 [79.68.080), and chapter 79.93 RCW. WSR 85-22-066 (Resolution No. 500), § 332-
30-144, filed 11/5/85.]

http://apps.leg.wa.gov/WAC/default.aspx?cite=332-30-144 4/30/2018
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DEPARTMENT OF
NATURAL RESOURCES

NORTHWESY REGION
219 N TOWNSHIP STREET
SEDROAVOOLLEY, WA 93234-9384

360-856-3500
FAX 360-856-2150

TRS 711
. HMLARY 5. FRANZ NORTHWEST.REGIONGDNR WA GOV
COMNSERIONIR OF PUSLT LaDs WWW ONR.WA GOV
May 7, 2018
Dan and Cheryl Stabbert
13019 NE 61* Place

Kirkland, WA 98107

Subject: Vacation Rental and Use of State-Owned Aquatic Lands - Privatc Recreational
Dock/Mooring Buoys, Obstruction Pass, Orcas Island

Dear Mr. and Mrs. Stabbert:

I'am writing to you reparding the dock and mooring buoys located in Obstruction Pass, Orcas
Island that are associated with your upland property, San Juan County tax parcel 161650463000
with an address of 2318 Obstruction Pass Rd. A portion of the dock and the mooring buoys are
located on state-owned aquatic land (SOAL) managed by Washington Department of Natural
Resources (DNR). Typically, projects taking place on or over SOAL require an authorization
from DNR, however, Chapter 79.105.430 of the Revised Code of Washington (RCW) provides
permission under certain circumnstances for private recreational docks and private recreational
mooring buoys to be installed and maintained without charge. Chapter 332-30-144 of the
Washington Administrative Code (WAC) specifies what does and does not qualify for a private
recreational dock.

It is my understanding that you recently received a Land Use Vacation Rental Permit for the
above-mentioned property from San Juan County Department of Community Development. The
purpose of this letter is to notify you that in order to use and maintain your dock without charge,
the dock must be used exclusively for private recreational purposes and cannot be used
commercially. WAC 332-30-144(2)(c) states the following:

A “private recreational purpose” being a nonincome-producing, leisure-time, and
discretionary use by the abutting residential owner(s).

Allowing use of the dock through a short-term rental agreement disqualifies them from the
private recreation dock exemption. If you intend to allow renters of your vacation property to use
the dock, you would need to apply for an authorization from DNR, which would be in the form




Mr. and Mrs. Stabbert
May 7, 2018
Page 2 of 2

of a lease. I encourage you to learn more about the process for leasing SOAL by reading this fact
sheet on our website:

htps://www.dnr.wa gov/publications/agr_fs leasing_puide 0816.pdf?2182kh2

Please note that for joint-use docks, all owners of the dock must apply for the authorization from
DNR. If you would like to proceed with the application process or just have questions, 1 would
happy to assist you.

Please note that recreational mooring buoys must be registered with DNR even if they qualify
under RCW 79.105.430. Pleasc fill out the mooring buoy application at www.dur.wa.gov to
register your buoy(s) if you have not already done so.

If you have any questions about this letter, please contact me by phone at 360-854-2858 or by

email at gabriel harder@dnr.wa.gov.

Sincerely,

YN N

Gabe Harder, Land Manager

Aquatic Resources Division, Orca-Straits District
919 N, Township St.

Sedro-Woolley, WA 98284

Enclosures:  RCW 79.105.430
WAC 332-30-144
DNR-Mooring Buoy Brochure

[H Kurla Lopez, Agent (by email)
Tom Evans, Joint owner {by email)
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Lynda Guernsey

From: Lynda Guernsey
Sent: Monday, May 14, 2018 3:40 PM
" Gary N. McLean
Suugect: FW: Letter Re PPROVO-17-0065/PPROVO-17-0066 Re Evans Appeal of Stabberts Prov Use
Permits
Attachments: 5-11-18 Letter to San Juan.pdf
Hi Gary,

Please see the email below and attachment regarding the Evans appeals PAPL00-18-0001 and 0002 of
the Stabberts provisional use permits.

Regards,
Lynda

Lynda Guernsey, Administrative Specialist I — Direct Line (360) 370-7579

SAN JUAN COUNTY

DEPARTMENT OF COMMUNITY DEVELOPMENT

(360) 378-2354 | 135 Rhone Street | PO Box 947 | Friday Harbor, WA 98250

From: Kelsey Demeter <kelsey@maritimeinjury.com>

Sent: Friday, May 11, 2018 1:35 PM

To: Julie Thompson <julieT@sanjuanco.com>

Cr- “alsey Demeter <kelsey@maritimeinjury.com>; Community Development <cdp@sanjuanco.com>; Lynda Guernsey

i - aG@sanjuanco.com>; chris.osborn@foster.com; jeremy.eckert@foster.com; Tom Evans <tom@maritimeinjury.com>
Subject: PPROVO-17-0065/PPROVO-17-0066

Good Afternoon Julie,

Please find correspondence from Mr. Evans on the above referenced matter. As the certificate of service attached states,
this email is also being served simultaneously on the attorneys for the Stabbert’s as well as the Hearing Examiner’s
office. A hard copy has been placed in the mail to all parties.

Best regards,
Kelsey

Kelsey Demeter « Paralegal « Injury at Sea
L o 4020 East Madison Street, Suite 210, Seattle, WA
: 98112
Tel: 206.527.8008 - Toll Free: 1.800. SEA. SALT
Fax: 206.527.0725
E-
mail: kelsey@maritimeinjury.com www.injuryatsea.com

I

1

NJURY AT SE

& ISE 1IN FEIET

Please be advised that this e-mail and any files transmitted with it are confidential attorney-client communication or
may otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are

2 'sed. If you are not the intended recipient, please do not read, copy or retransmit this communication but
G-y it immediately. Any unauthorized dissemination, distribution or copying of this communication is strictly
prohibited.



Lynda Guernsey

From: Kelsey Demeter <kelsey@maritimeinjury.com>
Sent: Friday, May 11, 2018 1:35 PM
- Julie Thompson
.. Kelsey Demeter; Community Development; Lynda Guernsey; chris.osborn@foster.com;
jeremy.eckert@foster.com; Tom Evans
Subject: PPROVO-17-0065/PPROVO-17-0066
Attachments: 5-11-18 Letter to San Juan.pdf

Good Afternoon Julie,

Please find correspondence from Mr. Evans on the above referenced matter. As the certificate of service attached states,
this email is also being served simultaneously on the attorneys for the Stabbert’s as well as the Hearing Examiner’s
office. A hard copy has been placed in the mail to all parties.

Best regards,

Kelsey
Kelsey Demeter « Paralegal * Injury at Sea
4020 East Madison Street, Suite 210, Seattle, WA
< 98112
INJURY Tel: 206.527.8008 « Toll Free: 1.800. SEA. SALT

AT SEA
¥ Fax: 206.527.0725

E-

mail: kelsey@maritimeinjury.com www.injuryatsea.com

RABERM

/., «wase be advised that this e-mail and any files transmitted with it are confidential attorney-client communication or
may otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are
addressed. If you are not the intended recipient, please do not read, copy or retransmit this communication but
destroy it immediately. Any unauthorized dissemination, distribution or copying of this communication is strictly
prohibited.



Thomas C. Evans

May 11,2018

Via US Mail and E-mail

JulieT@sanjuanco.com

Department of Community Development

Attn: Julie Thompson S.J.C. DEPARTMENT

135 Rhone Street e Lt

Friday Harbor, 98250 MAY 11 2n4n

Re: Appeal re PPROVO-17-0065/PPROVO-17-0066 COMMUNITY DEVELOPMENT
Box Bay Shellfish Farm LLC / Thomas C. Evans S

Dear Julie:

I write to request that San Juan County reopen the record in the above matters
(PPROVO-17-0065 and PPROVO-17-0066) and correct a clear error of law that was
made when issuing these VRBO permits.

The planning department completely neglected to consult with other departments who
have jurisdictional authority over the project. In this case, no contact was made with the
Department of Natural Resources nor was any consideration given to their authority over
properties which they have jurisdictional control over — the dock and the buoys — which
are located on state-owned aquatic lands. This has led to very apparent errors of law in
the March 12, 2018 recommendations made. It also makes clear SJC is sadly mistaken
when it tries to treat a VRBO as "non-commercial" and not in need of a shoreline
substantial development permit.

The DNR has now been consulted and rendered its opinion which includes an outline of
its jurisdiction in the attached May 7, 2018 letter to the Stabbert’s (Ex. 1). The
Department of Natural Resources made it clear that use of a private dock for commercial
(revenue generating from VRBOs) purposes is illegal under WAC 332-30-144(2)(c) and
that a vacation rental constitutes commercial use.

When San Juan County issued two VRBO permits to Dan Stabbert it clearly failed
(despite my numerous protestations in the form of letters and emails) to appreciate the
fact that the shoreline of San Juan County is highly protected in an effort to prohibit
activities which would contribute to its deterioration. Commercial use on state-owned
aquatic lands, such as the Stabbert VRBOs, falls into this protected territory.

4020 EAST MADISON STREET

SUITE 210

SEATTLE, WA 98112

(206) 527-8008 o

FAX (206) 527-0725 tom@maritimeinjury.com
TOLL FREE 1-800-SEA-SALT

www.injuryatsea.com




The DNR, and the State, have both statutory authority (RCW 79.105.430 Private
Recreational Docks — Mooring buoys)(Ex. 2) and administrative authority (WAC 332-
30-144)(Ex. 3) over private recreational docks, specifically. These restrictions were
overlooked and both of these VRBO permits and findings contain serious, improper legal
and fact error. A private recreation dock and mooring buoy used for any revenue purpose
is considered a commercial use by DNR and would be outside the exceptions of RCW
79.105.430 and WAC 332-30-144. Understand this has nothing to do with the Joint Use
Agreement. It has everything to do with SJC Planning rushing to a conclusion while
ignoring State law.

WAC 332-30-144 (2)(c) defines "private recreational use" as follows:
(c) A "private recreational purpose" being a non-income
producing, leisure-time, and discretionary use by the

abutting residential owner(s).

WAC 332-30-144(5) provides for revocation of this permission for uses not permitted by
WAC 332-30-144(2)(c).

SJC planning now has a legal obligation to re-open the record for the limited purpose of
correcting its very obvious errors. By law, and without regard to any JUA, the Stabbert’s
would be breaking the law to allow renters to use the dock and buoys. This is a
commercial use, and SJCs position that VRBOs are not considered commercial, is going
to become more and more ridiculous as time goes on. SJC collects money from tax on
VRBOs. Other State agencies including DNR clearly define them as a commercial use.
The SMA has no categorical exemption for something that is so obviously a commercial
use.

We request a new, limited, reconsideration directed at keeping VRBO renters off the
dock and buoys. At a minimum this should require a locked gate, posted notice,
advertising that makes it clear these VRBO’s do not include the buoys and dock which
are privately owned. SJC 18.40.270(i) requires that any VRBO shall meet the
requirements of all State and Local requirements. The Director has the authority to re-
open the record for purposes of correcting obvious legal error. Please do that now.

ery truly yours,
¢ Coon”

Thomas C. Evans &
Box Bay Shellfish Farm LLC, Manager

Cc: See Certificate of Service attached



CERTIFICATE OF SERVICE

I certify on this date that I served the above document on the following
individuals in the manner identified as well as the to the addressee.

San Juan Hearing Examiner

Department of Community Development 135
Rhone Street

P.O. Box 947

Fniday Harbor, WA 98250
dcd@sanjuanco.com
LyndaG@sanjuanco.com

[X] Via Email
[X] Via US Mail

Christopher R. Osborn, WSBA #13608

Jeremy M. Eckert, WSBA #42596 . -
chris.osbom@foster.com [X] ';//}a %1;131\1/} 1
jeremy.eckert@foster.com [X] Via a
Foster Pepper PLLC

1111 Third Ave., Suite 3000

Seattle, WA 98101

P: 206-447-4400

F: 206-447-9700

Attorney for Respondents Dan and Cheryl Stabbert

Dated this 11" day of May, 2018

elsey Demeter, Paralegal






DEPARTMENT OF
NATURAL RESOURCES

NORTHWEST REGION
919 N TOWNSHIP STREET
SEDRO-WOOLLEY, WA 98284.9384

360-856-3500
FAX 360-856-2150

TR 71
. HILARY S, FRANZ NORTHWEST REGION@DNR WA GOV
COLARISSIONER OF PUBLIC LANDS WWW.ONR.WA.GOV
May 7, 2018
Dan and Cheryl Stabbert
13019 NE 61* Place

Kirkland, WA 98107

Subject: Vacation Rental and Use of State-Owned Aquatic Lands - Private Recreational
Dock/Mooring Buoys, Obstruction Pass, Orcas Island

Dear Mr. and Mrs. Stabbert:

I'am writing to you regarding the dock and mooring buoys located in Obstruction Pass, Orcas
Island that are associated with your upland property, San Juan County tax parcel 161650403000
with an address of 2318 Obstruction Pass Rd. A portion of the dock and the mooring buoys are

- located on state-owned aquatic land (SOAL) managed by Washington Department of Natural
Resources (DNR). Typically, projects taking place on or over SOAL require an authorization
from DNR, however, Chapter 79.105.430 of the Revised Code of Washington (RCW) provides
permission under certain circumstances for private recreational docks and private recreational
mooring buoys to be installed and maintained without charge. Chapter 332-30-144 of the
Washington Administrative Code (WAC) specifies what does and does not qualify for a private
recreational dock.

It is my understanding that you recently received a Land Use Vacation Rental Permit for the
above-mentioned property from San Juan County Department of Community Development. The
purpose of this letter is to notify you that in order to use and maintain your dock without charge,
the dock must be used exclusively for private recreational purposes and cannot be used
commercially. WAC 332-30-144(2)(c) states the following:

A “private recreational purpose” being a nonincome-producing, leisure-time, and
discretionary use by the abutting residential owner(s).

Allowing use of the dock through a short-term rental agreement disqualifies them from the

private recreation dock exemption. If you intend to allow renters of your vacation property to use
the dock, you would need to apply for an authorization from DNR, which would be in the form

€3 ¢2HTED 0K RLCYOLED PAFIR S5E S AN EOUAL BPSTRTUNITY ENPLOYER



Mr. and Mrs. Stabbert
May 7, 2018
Page 2 of 2

of a lease. I encourage you to learn more about the process for leasing SOAL by reading this fact
sheet on our website:

hitps://'www.dnr.wa.gov/publications/agr fs_leasing_guide 0816.pdf?2182kh2

Please note that for joint-use docks, all owners of the dock must apply for the authorization from
DNR. If you would like to proceed with the application process or just have questions, I would
happy to assist you.

Pleasc note that recreational mooring buoys must be registered with DNR even if they qualify
under RCW 79.105.430. Please fill out the mooring buoy application at www.dnr.wa.gov to
register your buoy(s) if you have not already done so.

If you have any questions about this letter, please contact me by phone at 360-854-2858 or by
email at gabriel harder@dnr.wa.gov.

Sincerely,

SV Ut —

Gabe Harder, Land Manager

Aquatic Resources Division, Orca-Straits District
919 N. Township St.

Sedro-Woolley, WA 98284

Enclosures: RCW 79.105.430
WAC 332-30-144
DNR-Mooring Buoy Brochure

c: Karla Lopez, Agent (by email)
Tom Evans, Joint owner (by email)
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RCW 79.105.430: Private recreational docks—-Mooring buoys. Page 1 of 2

RCW 78,105.430

Private recreational docks—Mcoring buoys.

(1) The abutting residential owner to state-owned shorelands, tidelands, or related beds of
navigable waters, other than harbor areas, may install and maintain without charge a dock on
the areas if used exclusively for private recreational purposes and the area is not subject to
prior rights, including any rights of upland, tideland, or shoreland owners as provided in RCW
79.125.400, 79.125.460, 79.125.410, and 79.130.010. The dock cannot be sold or leased
separately from the upland residence. The dock cannot be used to moor boats for commercial
or residential use. This permission is subject to applicable local, state, and federal rules and
regulations governing location, design, construction, size, and length of the dock. Nothing in
this subsection (1) prevents the abutting owner from obtaining a lease if otherwise provided by
law.

(2) The abutting residential owner to state-owned shorelands, tidelands, or related beds of
navigable waters, other than harbor areas, may install and maintain a mooring buoy without
charge if the boat that is moored to the buoy is used for private recreational purposes, the
area is not subject to prior rights, including any rights of upland, tideland, or shoreland owners
as provided in RCW 79.125.400, 79.125.460, 79.125.410, and 79.130.010, and the buoy will
not obstruct the use of mooring buays previously authorized by the department.

{a) The buoy must be located as near to the upland residence as practical, consistent with
appiicable rules and regulations and the provisions of this section. The buoy must be located,
or relocated if necessary, to accammodate the use of lawfully installed and maintained buoys.

(b} If two or more residential owners, who otherwise qualify for free use under the
provisions of this section, are in dispute over assertion of rights to install and maintain a
mooring buoy in the same location, they may seek formal settlement through adjudication in
superior court for the county in which the buoy site is located. In the adjudication, preference
must be given to the residential owner that first installed and continually maintained and used
a buoy on that site, if it meets all applicable rules, regulations, and provisions of this section,
and then to the owner of the residential property nearest the site. Nathing in this section
requires the department to mediate or otherwise resolve disputes between residential owners
over the use of the same site for a mooring buoy.

{c) The buoy cannot be sold or leased separately from the abutting residential property.
The buoy cannot be used to moor boats for commercial or residential use, nor to moor boats
over sixty feet in length.

(d) If the department determines that it is necessary for secure moorage, the abutting
residential owner may install and maintain a second mooring buoy, under the same provisions
as the first, the use of which is limited to a second mooring line to the boat moored at the first
buoy.

(e} The permission granted in this subsection (2) is subject to applicable local, state, and
federal rules and regulations governing location, design, installation, maintenance, and
operation of the mooring buoy, anchoring system, and moored boat. Nothing in this
subsection (2) prevents a boat owner from obtaining a lease if otherwise provided by law. This
subsection (2) also applies to areas that have been designated by the commissioner or the
fish and wildlife commission as aquatic reserves.

(3) This permission to install and maintain a recreational dack or mooring buoy may be
revoked by the department, or the department may direct the owner of a recreational dock or
maoring buoy to relocate their dock or buoy, if the department makes a finding of public
necessity to protect waterward access, ingress rights of other landowners, public health or

http://app.leg.wa.gov/RCW/default.aspx?cite=79.105.430 4/30/2018



RCW 79.105.430: Private recreational docks—Mooring buoys. Page 2 of 2

safely, or public resources. Circumstances prompting a finding of public necessity may
include, but are not limited to, the dock, buoy, anchoring system, or boat posing a hazard or
obstruction to navigation or fishing, contributing to degradation of aquatic habitat, or
contributing to decertification of shellfish beds otherwise suitable for commercial or
recreational harvest. The revocation may be appealed as provided for under RCW
79.105.160.

(4) Nothing in this section authorizes a boat owner to abandon a vesse! at a recreational
dock, mooring buoy, or elsewhere.

[ 2005 ¢ 155 § 106; 2002 c 304 § 1; 2001 c 277 § 1; 1989 ¢ 175§ 170; 1983 2nd ex.5.c 2 §
2, Formerly RCW 79.90.105.}

NOTES:

Effective date—1989 ¢ 175: See note following RCW 34.05.010.

http:/fapp.leg.wa.gov/RCW/default.aspx 7cite=79.105.430 4/30/2018






WAC 332-30-144: Private recreational docks. Page 1 of 2

WAC 332-30-144

Private recreational docks.

(1) Applicability. This section implements the permission created by RCW 79.105.430,
Private recreational docks, which allows abutting residential owners, under certain
circumstances, to install private recreational docks without charge. The limitations set forth in
this section apply only to use of state-owned aquatic lands for private recreational docks
under RCW 79.105.430. No restriction or regulation of other types of uses on aquatic lands is
provided. This section shall not apply to port districts managing aquatic lands under a
management agreement (WAC 332-30-114).

(2) Eligibility. The permission shall apply only to the following:

(a) An "abutting residential owner," being the owner of record of property physically
bordering on public aquatic land and either used for single family housing or for a multifamily
residence not exceeding four units per lot.

{b) A "dock," being a securely anchored or fixed, open walkway structure visible to boaters
and kept in good repair extending from the upland property, primarily used as an aid to
boating by the abutting residential owner(s), and accommodating moarage by not more than
four pleasure boats typical to the bady of water on which the dock is located. Two or more
abutting residential owners may install and maintain a single joint-use dock provided it meets
all other design requirements of this section; is the only dock used by those owners; and that
the dock fronts one of the owners' property.

{c) A "private recreational purpose," being a nonincome-producing, leisure-time, and
discretionary use by the abutting residential owner(s).

(d) State-owned aquatic lands outside harbor areas designated by the harbor line
commission.

(3) Uses not qualifying. Examples of situations not qualifying for the permission include:

{a) Yacht and boat club facilities;

{b) Floating houses, as defined in WAC 332-30-106(23), and vessels used as a residence
(as defined in WAC 332-30-106(62));

(c) Resorts;

(d) Multifamily dwellings, including condominium ownerships, with more than four units;

{e) Uses other than docks such as launches and railways not part of the dock, bulkheads,
landfills, dredging, breakwaters, mooring buoys, swim floats, and swimming areas.

(4) Limitations.

(a) The permission does not apply to areas where the state has issued a reversionary use
deed such as for shellfish culture, hunting and fishing, or park purposes; published an
allocation of a special use and the dock is inconsistent with the allocation; or granted an
authorization for use such as a lease, easement, or material purchase.

(b) Each dock owner using the permission is responsible for determining the availability of
the public aquatic lands. Records of the department are open for public review. The
department will research the availability of the public aquatic lands upon written request. A fee
sufficient to cover costs shall be charged for this research.

{c) The permission is limited to docks that conform to adopted shoreline master programs
and other local ordinances.

{d) The permission is not a grant of exclusive use of public aguatic lands to the dock
aowner. It does not prohibit public use of any aguatic lands around or under the dock. Owners
of docks located on state-owned tidelands or sharelands must provide a safe, convenient, and
clearly available means of pedestrian access over, around, or under the dock at all tide levels.

http://apps.leg.wa.gov/WAC/default.aspxZcite=332-30-144 4/30/2018



WAC 332-30-144: Private recreational docks. Page 2 of 2

However, dock owners are not required to allow public use of their docks or access across
private lands to state-owned aquatic lands.

(e) The permission is not transferable or assignable to anyone other than a subsequent
owner of the abutting upland property and is continuously dependent on the nature of
ownership and use of the properties involved.

() Vessels used as a residence and floating houses are not permitied to be moored at a
private recreational dock, except when such moorage is necessary because of an emergency
that immediately threatens human life or property, for the duration of the emergency only,

(5) Revocation. The permission may be revoked ar canceled if:

(a) The dock or abutting residential owner has not met the criteria listed in subsection (2)
or {4) of this section; or

(b} The dock significantly interferes with navigation or with navigational access to and from
other upland properties. This degree of interference shall be determined from the character of
the shoreline and waterbody, the character of other in-water development in the vicinity, and
the degree of navigational use by the public and adjacent property owners;

(c) The dock interferes with preferred water-dependent uses established by law; or

(d) The dock is a public health or safety hazard,

(6) Appeal of revocation. Upon receiving written notice of revocation or cancellation, the
abutting residential owner shall have thirty days from the date of notice to file for an
administrative hearing under the contested case proceedings of chapter 34.05 RCW. i the
action o revoke the permission is upheld, the owner shall correct the cited conditions and
shall be liable to the state for any compensation due to the state from the use of the aquatic
lands from the date of notice until permission requirements are met or until such permission is
no longer needed. If the abutting residential owner disclaims ownership of the dock, the
department may take actions to have it removed.

(7) Current leases. Current lessees of docks meeting the criteria in this section will be
notified of their option to cancel the lease. They will be provided a reasonable time to respond.
Lack of response will result in cancellation of the lease by the department.

(8) Property rights. No property rights in, or boundaries of, public aquatic lands are
established by this section.

(9) Lines of navigability. The department will not initiate establishment of lines of
navigability on any shorelands unless requested to do so by the shoreland owners or their
representatives. :

(10) Nothing in this section is intended to address statutes relating to sales of second
class shorelands. ‘

[Statutory Authority: RCW 79.105.360. WSR 06-06-005 (Order 724), § 332-30-144, filed
2/16/08, effective 3/19/06. Statutory Authority: RCW 79.90.455, 79.90.460. WSR 02-21-076
(Order 710), § 332-30-144, filed 10/17/02, effective 11/17/02. Statutory Authority: RCW
79.90.105, 79.90.300, 79.90.455, 79.90.460, 79.80.470, 79.90.475, 79.90.520, 79.68.010,
79.68.68 [79.68.080], and chapter 79.93 RCW. WSR 85-22-066 (Resolution No. 500), § 332-
30-144, filed 11/5/85.}

http://apps.leg.wa.gov/WAC/default.aspx?cite=332-30-144 4/30/2018



' Lynda Guernsey

From: Lynda Guernsey

Seat: Monday, May 7, 2018 9:04 AM

Gary N. McLean

Suoject: FW: Notice of Appearance - San Juan Co. PPROVO 17-0065, 17-0066

Attachments: NOA Julie Thompson.pdf; Box Bay 17-0066.pdf; Box Bay 17-0065.pdf; TCE 17-0066.pdf; TCE
17-0065.pdf

Hi Gary,

I couldn’t remember this morning whether | had forwarded this to you or not
so if you didn’t get it here it is and if you did please disregard! This is in regards
to PAPLOO-18-0001 and 0002 appeals of the Stabberts provisional use permits.

Regards,
Lynda

Lynda Guernsey, Administrative Specialist Il — Direct Line (360) 370-7579

SAN JUAN COUNTY

DEPARTMENT OF COMMUNITY DEVELOPMENT

(360) 378-2354 | 135 Rhone Street | PO Box 947 | Friday Harbor, WA 98250

From: Julie Thompson

Sent: Wednesday, May 2, 2018 1:47 PM

T ‘ynda Guernsey <LyndaG@sanjuanco.com>

V zct: FW: Notice of Appearance - San Juan Co. PPROVO 17-0065, 17-0066

PAPLOC-18-0001 and 0002.

From: Kelsey Demeter <kelsey@maritimeinjury.com>

Sent: Wednesday, May 2, 2018 1:35 PM

To: Julie Thompson <JulieT@sanjuanco.com>

Cc: Kelsey Demeter <kelsey@maritimeinjury.com>; Tom Evans <tom@maritimeinjury.com>
Subject: Notice of Appearance - San Juan Co. PPROVO 17-0065, 17-0066

Good Afternoon,

Please find a copy of the Notice of Appearance in the above referenced matter for Box Bay Shellfish Farm LLC and
Thomas C. Evans. :

Best,
Kelsey

Kelsey Demeter « Paralegal ¢« Injury at Sea

4020 East Madison Street, Suite 210, Seattle, WA 98112
Tel: 206.527.8008 « Toll Free: 1.800. SEA. SALT

Fax: 206.527.0725

E-mail: kelsey@maritimeinjury.com www.injuryatsea.com

Please be advised that this e-mail and any files transmitted with it are confidential attorney-client communication or
may otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are

1



May 2, 2018

JulieT@sanjuanco.com

Department of Community Development
Attn: Julie Thompson

135 Rhone Street

Friday Harbor, 98250

Re: Appeal of PPROVO-17-0065/PPROVO-17-0066- Notice of Appearance
Dear Julie:

Please find a copy of the Notices of Appearance by Box Bay Shellfish Farm LLC
and Thomas C. Evans in the matters of PPROVO 17-0065 and PPROVO 17-0066.

A hard copy has been sent via USPS.

est,

Kelsey Demeter

4020 EAST MADISON STREET

SUITE 210

SEATTLE, WA 98112 EMAIL kelsey@maritimeinjury.com
(206) 527-8008

FAX (206) 527-0725

TOLL FREE 1-800-SEA-SALT

www.injuryatsea.com
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BEFORE THE SAN JUAN COUNTY HEARING EXAMINER

THOMAS C. EVANS; BOX BAY SHELLFISH
FARM, LLC;

Appellants,

DAN & CHERYL STABBERT; SAN JUAN
COUNTY PLANNING DEPARTMENT,
Respondents.

TO:  San Juan County, Department of Community Development; and Hearing Examiner; and

No. PPROVO-17-0066

NOTICE OF APPEARANCE
(BOX BAY SHELLFISH FARM LLC)

TO: San Juan County, Office of the Hearing Examiner; and

TO:  Christopher R. Osborn and Jeremy M. Eckert, attorneys for Respondents Dan and Cheryl

Stabbert

PLEASE TAKE NOTICE THAT: Thomas C. Evans does hereby appear as counsel for Box
Bay Shellfish Farm LLC and request that all pleadings and all papers be served at 4020 E. Madison
St., Suite 210, Seattle, WA 98112. Further, service by email, except by original process, is acceptable

for all parties who likewise aécept such service, so long as a copy of all papers so-served is retained

NOTICE OF APPEARANCE - 1 MADISON PARK LAW OFFICES
PPROVO-17-0066 O A EATILE, WASHING TON 5113

TELEPHONE (206) 527-8008 « rax (206) 527-0725
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in the file, and simultaneously with service on Thomas C. Evans, tom@maritimeinjury.com and

Kelsey Demeter, kelsey@maritimeinjury.com.

Dated this 2™ day of May, 2018.

NOTICE OF APPEARANCE -2
PPROVO-17-0066

/s/ Thomas C. Evans

THOMAS C. EVANS WSBA #5122
4020 East Madison Street, Suite 210
Seattle, WA 98112

Tel: 206-527-5555

Fax: 206-527-0725

E-mail: tom@maritimeinjury.com

MADISON PARK LAW OFFICES
4020 EAST MADISON STREET, SUITE 210,
SEATTLE, WASHINGTON 98112

TELEPHONE (206) 527-8008 « rax (206) 527-0725
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CERTIFICATE OF SERVICE

I certify on this date that I served the above document on the following individuals in the
manner identified.

San Juan Hearing Examiner

Department of Community Development 135
Rhone Street

P.O. Box 947

Friday Harbor, WA 98250
dcd@sanjuanco.com

[X] Via Email
[X] Via US Mail, postage prepaid

Christopher R. Osborm, WSBA #13608

Jeremy M. Eckert, WSBA #42596 [X] Via Email
chris.osbom@foster.com \ . .
jeremy.eckert@foster.com [X] Via US Mail, postage prepaid
Foster Pepper PLLC

1111 Third Ave., Suite 3000

Seattle, WA 98101

P: 206-447-4400

F: 206-447-9700

Attorney for Respondents Dan and Cheryl Stabbert

Dated this 2™ day of May, 2018

s/ Kelsey Demeter
Kelsey Demeter, Paralegal

CERTIFICATE OF SERVICE MADISON PARK LAW OFFICES
4020 EAST MADISON STREET, SUITE 210,

SEATTLE, WASHINGTON 98112

TELEPHONE (206} 527-8008 « rax (206) 527-0725
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BEFORE THE SAN JUAN COUNTY HEARING EXAMINER

THOMAS C. EVANS; BOX BAY SHELLFISH
FARM, LLC;

Appellants, No. PPROVO-17-0065

NOTICE OF APPEARANCE
(BOX BAY SHELLFISH FARM)

DAN & CHERYL STABBERT; SAN JUAN
COUNTY PLANNING DEPARTMENT,
Respondents.

TO:  San Juan County, Department of Community Development; and
TO:  San Juan County, Office of the Hearing Examiner; and

TO:  Christopher R. Osborn and Jeremy M. Eckert, attomeys for Respondents Dan and Cheryl
Stabbert

PLEASE TAKE NOTICE THAT: Thomas C. Evans does hereby appear for Box Bay
Shellfish Farm LLC and requests that all pleadings and all papers be served at 4020 E. Madison St.,
Suite 210, Seattle, WA 98112. Further, service by email, except by original process, is acceptable for

all parties who likewise accept such service, so long as a copy of all papers so-served is retained in

NOTICE OF APPEARANCE - 1 MADISON PARK LAW OFFICES
PPROVO-17-0065 s AT DN g UL

TELEPHONE (206) 527-8008 « rax (206) 527-0725
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the file, and simultaneously with service on Thomas C. Evans, tom@maritimeinjury.com and Kelsey

Demeter, kelsey@maritimeinjury.com.

Dated this 2™ day of May, 2018.

NOTICE OF APPEARANCE - 2
PPROVO-17-0065

/5/ Thomas C. Evans

THOMAS C. EVANS WSBA #5122
4020 East Madison Street, Suite 210
Seattle, WA 98112

Tel: 206-527-5555

Fax: 206-527-0725

E-mail: tom@maritimeinjury.com

MADISON PARK LAW OFFICES
4020 EAST MADISON STREET, SUITE 210,
SEATTLE, WASHINGTON 98112

TELEPHONE (206) 527-8008 » rax (206) 527-0725




10
11
12
13
14
15
16
17
18
19
20

21

CERTIFICATE OF SERVICE

I certify on this date that I served the above document on the following individuals in the
manner identified. :

San Juan Hearing Examiner

Department of Community Development 135 [X] V?a Email _ '
Rhone Street [X] Via US Mail, postage prepaid
P.O. Box 947

Friday Harbor, WA 98250
dcd@sanjuanco.com

Christopher R. Osborn, WSBA #13608

Jeremy M. Eckert, WSBA #42596 [X] Via Email
chris.osbom@foster.com . . .
jeremy.eckert@foster.com [X] Via US Mail, postage prepaid
Foster Pepper PLLC

1111 Third Ave., Suite 3000

Seattle, WA 98101

P: 206-447-4400

F: 206-447-9700

Attorney for Respondents Dan and Cheryl Stabbert

Dated this 2™ day of May, 2018

s/ Kelsey Demeter
Kelsey Demeter, Paralegal

CERTIFICATE OF SERVICE MADISON PARK LAW OFFICES
4020 EAST MADISON STREET, SUITE 210,

SEATTLE, WASHINGTON 98112
TELEPHONE (206} 527-8008 » rax (206} 527-0725
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BEFORE THE SAN JUAN COUNTY HEARING EXAMINER

THOMAS C. EVANS; BOX BAY SHELLFISH
FARM, LLC;

Appellants, No. PPROVO-17-0066

NOTICE OF APPEARANCE
(THOMAS C. EVANS)

DAN & CHERYL STABBERT; SAN JUAN
COUNTY PLANNING DEPARTMENT,
Respondents.

TO:  San Juan County, Department of Community Development; and
TO:  San Juan County, Office of the Hearing Examiner; and

TO:  Christopher R. Osborh and Jeremy M. Eckert, attorneys for Respondents Dan and Cheryl
Stabbert

PLEASE TAKE NOTICE THAT: Thomas C. Evans does hereby appear pro se and requests
that all pleadings and all papers be served at 4020 E. Madison St., Suite 210, Seattle, WA 98112.
Further, service by email, except by original process, is acceptable for all parties who likewise accept

such service, so long as a copy of all papers so-served is retained in the file, and simultaneously with

NOTICE OF APPEARANCE - 1 ‘ MADISON PARK LAW OFFICES
PPROVO-17-0066 wor0BAsTMADSON e U o

TELEPHONE {206) 527-8008 » rax (206) 527-0725
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service on Thomas C. Evans, tom@maritimeinjury.com service is also made on Kelsey Demeter,

kelsey@maritimeinjury.com.

Dated this 2™ day of May, 2018.

NOTICE OF APPEARANCE - 2
PPROVO-17-0066

/s/ Thomas C. Evans
THOMAS C. EVANS WSBA #5122
4020 East Madison Street, Suite 210
Seattle, WA 98112
Tel: 206-527-5555
Fax: 206-527-0725
E-mail: tom@maritimeinjury.com

MADISON PARK LAW OFFICES
4020 EAST MADISON STREET, SUITE 210,
SEATTLE, WASHINGTON 98112

TELEPHONE {206} 527-8008 * rax (206} 527-0725
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CERTIFICATE OF SERVICE

I certify on this date that I served the above document on the following individuals in the

manner identified.

San Juan Hearing Examiner

Department of Community Development 135

Rhone Street

P.O. Box 947

Friday Harbor, WA 98250
dcd@sanjuanco.com

Christopher R. Osborn, WSBA #13608
Jeremy M. Eckert, WSBA #425%96
chris.osbom@foster.com
jeremy.eckert@foster.com

Foster Pepper PLLC

1111 Third Ave., Suite 3000

Seaftle, WA 98101

P: 206-447-4400

F: 206-447-9700

[X] Via Email
[X] Via US Mail, postage prepaid

[X] Via Email
[X] Via US Mail, postage prepaid

Attorney fJor Respondents Dan and Cheryl Stabbert

Dated this 2™ day of May, 2018

CERTIFICATE OF SERVICE

é/ Kelsey Demeter

Kelsey Demeter, Paralegal

MADISON PARK LAW OFFICES

4020 EAST MADISON STREET, SUITE 210, .

SEATTLE, WASHINGTON 98112
TELEPHONE (206) 527-8008 » rax {206} 527-0725
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BEFORE THE SAN JUAN COUNTY HEARING EXAMINER

THOMAS C. EVANS; BOX BAY SHELLFISH
FARM, LLC;

Appellants, No. PPROVO-17-0065

NOTICE OF APPEARANCE
(THOMAS C. EVANS)

DAN & CHERYL STABBERT; SAN JUAN
COUNTY PLANNING DEPARTMENT,
Respondents.

TO:  San Juan County, Department of Community Development; and
TO: San Juan County, Office of the Hearing Examiner; and

TO:  Christopher R. Osborn and Jeremy M. Eckert, attorneys for Respondents Dan and Cheryl
Stabbert

PLEASE TAKE NOTICE THAT: Thomas C. Evans does hereby appear pro se and requests
that all pleadings and all papers be served at 4020 E. Madison St., Suite 210, Seattle, WA 98112.
Further, service by email, except original process, is acceptable for all parties who likewise accept

such service, so long as a copy of all papers so-served is retained in the file, and simultaneously with

NOTICE OF APPEARANCE - 1 MADISON PARK LAW OFFICES
PPROVO-17-0065 son0 e ADIoon seEr, S 1

TELEPHONE (206) 527-8008 « Fax (206) 527-0725
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service. on Thomas C. Evans, tom@maritimeinjury.com and Kelsey Demeter,
kelsey@maritimeinjury.com.

Dated this 2™ day of May, 2018.

/s/ Thomas C. Evans
THOMAS C. EVANS WSBA #5122
4020 East Madison Street, Suite 210
Seattle, WA 98112
Tel: 206-527-5555
Fax: 206-527-0725
E-mail: tom@maritimeinjury.com

NOTICE OF APPEARANCE -2 MADISON PARK LAW OFFICES
o , SUITE 210,
PPROVO-17-0065 1020 EASTS%?\?}I‘SLEIIJVSI:ggF;GTOJ 981112

TELEPHONE (206) 527-8008 « rax (206) 527-0725
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CERTIFICATE OF SERVICE

I certify on this date that I served the above document on the following individuals in the
‘manner identified.

San Juan Hearing Examiner

Department of Community Development 135
Rhone Street

P.O. Box 947

Friday Harbor, WA 98250
dcd@sanjuanco.com

[X] Via Email
[X] Via US Mail, postage prepaid

Christopher R. Osborn, WSBA #13608

Jeremy M. Eckert, WSBA #42596 [X] Via Email
chris.osbom@foster.com . . .
jeremy.eckert@foster.com [X] Via US Mail, postage prepaid
Foster Pepper PLLC

1111 Third Ave., Suite 3000

Seattle, WA 98101

P: 206-447-4400

F: 206-447-9700

Attorney for Respondents Dan and Cheryl Stabbert

Dated this 2™ day of May, 2018

s/ Kelsey Demeter
Kelsey Demeter, Paralegal

CERTIFICATE OF SERVICE MADISON PARK LAW OFFICES
4020 EAST MADISON STREET, SUITE 210,

SEATTLE, WASHINGTON 98112

TELEPHONE {206) 527-8008 » rax {206} 527-0725




Lynda Guernsey

From: Julie Thompson

Sent: Wednesday, May 2, 2018 1:47 PM

T Lynda Guernsey

Suuject: FW: Notice of Appearance - San Juan Co. PPROVO 17-0065, 17-0066

Attachments: NOA Julie Thompson.pdf; Box Bay 17-0066.pdf; Box Bay 17-0065.pdf; TCE 17-0066.pdf; TCE
17-0065.pdf

PAPL0OO-18-0001 and 0002.

From: Kelsey Demeter <kelsey@maritimeinjury.com>

Sent: Wednesday, May 2, 2018 1:35 PM

To: Julie Thompson <julieT@sanjuanco.com>

Cc: Kelsey Demeter <kelsey@maritimeinjury.com>; Tom Evans <tom@maritimeinjury.com>
Subject: Notice of Appearance - San Juan Co. PPROVO 17-0065, 17-0066

Good Afternoon,

Please find a copy of the Notice of Appearance in the above referenced matter for Box Bay Shellfish Farm LLC and
Thomas C. Evans.

Best,
Kelsey

Kelsey Demeter « Paralegal « Injury at Sea

4020 East Madison Street, Suite 210, Seattle, WA 98112
Tel: 206.527.8008 » Toll Free: 1.800. SEA. SALT

Fax: 206.527.0725

E-mail: kelsey@maritimeinjury.com www.injuryatsea.com

Please be advised that this e-mail and any files transmitted with it are confidential attorney-client communication or
may otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are
addressed. If you are not the intended recipient, please do not read, copy or retransmit this communication but
destroy it immediately. Any unauthorized dissemination, distribution or copying of this communication is strictly
prohibited.



May 2, 2018

JulieT@sanjuanco.com

Department of Community Development
Attn: Julie Thompson

135 Rhone Street

Friday Harbor, 98250

Re: Appeal of PPROVO-17-0065/PPROVO-17-0066— Notice of Appearance

Dear Julie:

Please find a copy of the Notices of Appearance by Box Bay Shellfish Farm LLC
and Thomas C. Evans in the matters of PPROVO 17-0065 and PPROVO 17-0066.

A hard copy has been sent via USPS.
est,

Kelsey Demeter

4020 EAST MADISON STREET

SUITE 210

SEATTLE, WA 98112 EmAIL kelsey@maritimeinjury.com
(206) 527-8008

FAX (206) 527-0725

TOLL FREE 1-800-SEA-SALT

www.injuryatsea.com
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BEFORE THE SAN JUAN COUNTY HEARING EXAMINER

THOMAS C. EVANS; BOX BAY SHELLFISH
FARM, LLC;

Appellants, No. PPROVO-17-0066

NOTICE OF APPEARANCE
(BOX BAY SHELLFISH FARM LLC)

DAN & CHERYL STABBERT; SAN JUAN
COUNTY PLANNING DEPARTMENT,
Respondents.

TO: San Juan County, Department of Community Development; and Hearing Examiner; and
TO: San Juan County, Office of the Hearing Examiner; and

TO: Christopher R. Osborn and Jeremy M. Eckert, attorneys for Respondents Dan and Cheryl
Stabbert

PLEASE TAKE NOTICE THAT: Thomas C. Evans does hereby appear as counsel for Box
Bay Shellfish Farm LLC and request that all pleadings and all papers be served at 4020 E. Madison
St., Suite 210, Seattle, WA 98112. Further, service by email, except by original process, is acceptable

for all parties who likewise accept such service, so long as a copy of all papers so-served is retained

NOTICE OF APPEARANCE - 1 MADISON PARK LAW OFFICES

4020 EAST MADISON STREET, SUITE 210,
PPROVO-17-0066 ‘ SEATTLE, WASHINGTON 98112

TELEPHONE (206) 527-8008 » rax (206) 527-0725
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in the file, and simultaneously with service on Thomas C. Evans, tom@maritimeinjury.com and

Kelsey Demeter, kelsey@maritimeinjury.com.

Dated this 2™ day of May, 2018.

/s/ Thomas C. Evans
THOMAS C. EVANS WSBA #5122
4020 East Madison Street, Suite 210
Seattle, WA 98112
Tel: 206-527-5555
Fax: 206-527-0725
E-mail: tom@maritimeinjury.com

NOTICE OF APPEARANCE -2 MADISON PARK LAW OFFICES

4020 EAST MADISON STREET, SUITE 210,
PPROVO-17-0066 SEATTLE, WASHINGTON 98112

TELEPHONE (206) 527-8008 « rax (206) 527-0725
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CERTIFICATE OF SERVICE

I certify on this date that I served the above document on the following individuals in the
manner identified.

San Juan Hearing Examiner

Department of Community Development 135
Rhone Street

P.O. Box 947

Friday Harbor, WA 98250
dcd@sanjuanco.com

[X] Via Email
[X] Via US Mail, postage prepaid

Christopher R. Osborn, WSBA #13608

Jeremy M. Eckert, WSBA #42596
chris.osbom@foster.com
jeremy.eckert@foster.com

Foster Pepper PLLC

1111 Third Ave., Suite 3000

Seattle, WA 98101

P: 206-447-4400

F: 206-447-9700

Attorney for Respondents Dan and Cheryl Stabbert

[X] Via Email
[X] Via US Mail, postage prepaid

Dated this 2™ day of May, 2018

s/ Kelsey Demeter
Kelsey Demeter, Paralegal

CERTIFICATE OF SERVICE MADISON PARK LAW OFFICES
4020 EAST MADISON STREET, SUITE 210,

SEATTLE, WASHINGTON 98112

TELEPHONE {206) 527-8008 » Fax (206) 527-0725
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BEFORE THE SAN JUAN COUNTY HEARING EXAMINER

THOMAS C. EVANS; BOX BAY SHELLFISH
FARM, LLC;

Appellants, No. PPROV0-17-0065

NOTICE OF APPEARANCE
(BOX BAY SHELLFISH FARM)

DAN & CHERYL STABBERT; SAN JUAN
COUNTY PLANNING DEPARTMENT,
Respondents.

TO:  San Juan County, Department of Community Development; and
TO: San Juan County, Office of the Hearing Examiner; and

TO:  Christopher R. Osborn and Jeremy M. Eckert, attorneys for Respondents Dan and Cheryl
Stabbert

PLEASE TAKE NOTICE THAT: Thomas C. Evans does hereby appear for Box Bay
Shellfish Farm LLC and requests that all pleadings and all papers be served at 4020 E. Madison St.,
Suite 210, Seattle, WA 98112. Further, service by email, except by original process, is acceptable for

all parties who likewise accept such service, so long as a copy of all papers so-served is retained in

NOTICE OF APPEARANCE - 1 MADISON PARK LAW OFFICES

4020 EAST MADISON STREET, SUITE 210,
PPROVO-17-0065 SEATTLE, WASHINGTON 98112

TELEPHONE (206) 527-8008 » rax (206} 527-0725
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the file, and simultaneously with service on Thomas C. Evans, tom@maritimeinjury.com and Kelsey

Demeter, kelsey@maritimeinjury.com.

Dated this 2™ day of May, 2018.

NOTICE OF APPEARANCE - 2
PPROVO-17-0065

/s/ Thomas C. Evans
THOMAS C. EVANS WSBA #5122
4020 East Madison Street, Suite 210
Seattle, WA 98112
Tel: 206-527-5555
Fax: 206-527-0725
E-mail: tom@maritimeinjury.com

MADISON PARK LAW OFFICES
4020 EAST MADISON STREET, SUITE 210,
SEATTLE, WASHINGTON 98112

TELEPHONE {206) 527-8008 » rax {206) 527-0725
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CERTIFICATE OF SERVICE

I certify on this date that I served the above document on the following individuals in the

manner identified.

San Juan Hearing Examiner

Department of Community Development 135

Rhone Street
P.O. Box 947

[X] Via Email
[X] Via US Mail, postage prepaid

Friday Harbor, WA 98250

dcd@sanjuanco.com

Christopher R. Osborn, WSBA #13608
Jeremy M. Eckert, WSBA #42596 [X] Via Email

chris.osbom@foster.com
Jjeremy.eckert@foster.com
Foster Pepper PLLC

[X] Via US Mail, postage prepaid

1111 Third Ave., Suite 3000

Seattle, WA 98101
P: 206-447-4400
F: 206-447-9700

Attorney for Respondents Dan and Cheryl Stabbert

Dated this 2" day of May, 2018

s/ Kelsey Demeter
Kelsey Demeter, Paralegal

CERTIFICATE OF SERVICE MADISON PARK LAW OFFICES

4020 EAST MADISON STREET, SUITE 210,
SEATTLE, WASHINGTON 98112
ELEPHONE (206) 527-8008 « Fax (206) 527-0725
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BEFORE THE SAN JUAN COUNTY HEARING EXAMINER

THOMAS C. EVANS; BOX BAY SHELLFISH
FARM, LLC;

Appellants, No. PPROVO-17-0066

NOTICE OF APPEARANCE
(THOMAS C. EVANS)

DAN & CHERYL STABBERT; SAN JUAN
COUNTY PLANNING DEPARTMENT,
Respondents.

TO: San Juan County, Department of Community Development; and
TO: San Juan County, Office of the Hearing Examiner; and

TO:  Christopher R. Osborn and Jeremy M. Eckert, attorneys for Respondents Dan and Cheryl
Stabbert

PLEASE TAKE NOTICE THAT: Thomas C. Evans does hereby appear pro se and requests
that all pleadings and all papers be served at 4020 E. Madison St., Suite 210, Seattle, WA 98112.
Further, service by email, except by original process, is acceptable for all parties who likewise accept

such service, so long as a copy of all papers so-served is retained in the file, and simultaneously with

NOTICE OF APPEARANCE - 1 MADISON PARK LAW OFFICES
' 4020 EAST MADISON STREET, SUITE 210,

PPROVO-17-0066 SEATTLE, WASHINGTON 98112
TELEPHONE {206) 527-8008 « rax {206) 527-0725
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21

service on Thomas C. Evans, tom@maritimeinjury.com service is also made on Kelsey Demeter,

kelsey@maritimeinjury.com.

Dated this 2" day of May, 2018.

NOTICE OF APPEARANCE -2
PPROVO-17-0066

/s/ Thomas C. Evans
THOMAS C. EVANS WSBA #5122
4020 East Madison Street, Suite 210
Seattle, WA 98112
Tel: 206-527-5555
Fax: 206-527-0725
E-mail: tom@umaritimeinjury.com

MADISON PARK LAW OFFICES
4020 EAST MADISON STREET, SUITE 210,
SEATTLE, WASHINGTON 98112

TELEPHONE (206) 527-8008 * FaX (206) 527-0725
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CERTIFICATE OF SERVICE

I certify on this date that I served the above document on the following individuals in the

manner identified.

San Juan Hearing Examiner

Department of Community Development 135

Rhone Street

P.O. Box 947

Friday Harbor, WA 98250
ded@sanjuanco.com

Christopher R. Osbom, WSBA #13608
Jeremy M. Eckert, WSBA #42596
chris.osbom@foster.com
jeremy.eckert@foster.com

Foster Pepper PLLC

1111 Third Ave., Suite 3000

Seattle, WA 98101

P: 206-447-4400

E: 206-447-9700

[X] Via Email
[X] Via US Mail, postage prepaid

[X] Via Email
[X] Via US Mail, postage prepaid

Attorney for Respondents Dan and Cheryl Stabbert

Dated this 2™ day of May, 2018

CERTIFICATE OF SERVICE

s/ Kelsey Demeter
Kelsey Demeter, Paralegal

MADISON PARK LAW OFFICES

4020 EAST MADISON STREET, SUITE 210, .

SEATTLE, WASHINGTON 98112
TELEPHONE (206} 527-8008 « Fax (206) 527-0725
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BEFORE THE SAN JUAN COUNTY HEARING EXAMINER

THOMAS C. EVANS; BOX BAY SHELLFISH
FARM, LLC;

Appellants, No. PPROVO-17-0065

NOTICE OF APPEARANCE
(THOMAS C. EVANS)

DAN & CHERYL STABBERT; SAN JUAN
COUNTY PLANNING DEPARTMENT,
Respondents.

TO:  San Juan County, Department of Community Development; and
TO: San Juan County, Office of the Hearing Examiner; and

TO:  Christopher R. Osborn and Jeremy M. Eckert, attorneys for Respondents Dan and Cheryl
Stabbert

PLEASE TAKE NOTICE THAT: Thomas C. Evans does hereby appear pro se and requests
that all pleadings and all papers be served at 4020 E. Madison St., Suite 210, Seattle, WA 98112.
Further, service by email, except original process, is acceptable for all parties who likewise accept

such service, so long as a copy of all papers so-served is retained in the file, and simultaneously with

NOTICE OF APPEARANCE - 1 MADISON PARK LAW OFFICES

4020 EAST MADISON STREET, SUITE 210,
PPROVO-17-0065 SEATTLE, WASHINGTON 98112

TELEPHONE ({206} 527-8008 « rax {206) 527-0725
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service on  Thomas C.

kelsey@maritimeinjury.com.

Evans,

tom@maritimeinjury.com and Kelsey Demeter,

Dated this 2™ day of May, 2018.

NOTICE OF APPEARANCE - 2
PPROVO-17-0065

/s/ Thomas C. Evans
THOMAS C. EVANS WSBA #5122
4020 East Madison Street, Suite 210
Seattle, WA 98112
Tel: 206-527-5555
Fax: 206-527-0725
E-mail: tom@maritimeinjury.com

MADISON PARK LAW OFFICES
4020 EAST MADISON STREET, SUITE 210,
SEATTLE, WASHINGTON 98112

TELEPHONE {206} 527-8008 » rax (206) 527-0725
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CERTIFICATE OF SERVICE

I certify on this date that I served the above document on the following individuals in the

manner identified.

San Juan Hearing Examiner

Department of Community Development 135

Rhone Street

P.O. Box 947

Friday Harbor, WA 98250
ded@sanjuanco.com

Christopher R. Osbormn, WSBA #13608
Jeremy M. Eckert, WSBA #42596
chris.osbom@foster.com
jeremy.eckert@foster.com

Foster Pepper PLLC

1111 Third Ave., Suite 3000

Seattle, WA 98101

P: 206-447-4400

F: 206-447-9700

[X] Via Email
[X] Via US Mail, postage prepaid

[X] Via Email
[X] Via US Mail, postage prepaid

Attorney for Respondents Dan and Cheryl Stabbert

Dated this 2™ day of May, 2018

CERTIFICATE OF SERVICE

s/ Kelsey Demeter
Kelsey Demeter, Paralegal

MADISON PARK LAW OFFICES
4020 EAST MADISON STREET, SUITE 210,
SEATTLE, WASHINGTON 98112

TELEPHONE (206) 527-8008 « FAX (206) 527-0725




Lynda Guernsey

From: Lynda Guernsey

S Monday, April 30, 2018 3:24 PM

T Gary N. McLean

Subject: Amended Notice of Appearance and Motion for Pre-Hearing Conference

Attachments: 2018-04-30_Amended Notice of Appearance_Foster Pepper.pdf; 2018-04-30_Motion for Pre-

Hearing Conference_Foster Pepper.pdf

Hi Gary,

Attached | an Amended Notice of Appearance and Motion for Pre-Hearing Conference
received today from Foster Pepper in regards to PAPLO0-18-0001 and PAPLO0O-18-0002
about the Stabbert provisional use permit.

Regards,
Lynda

Lynda Guernsey, Administrative Specialist [| — Direct Line (360) 370-7579

SAN JUAN COUNTY

DEPARTMENT OF COMMUNITY DEVELOPMENT

(360) 378-2354 | 135 Rhone Street | PO Box 947 | Friday Harbor, WA 98250
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BEFORE THE HEARING EXAMINER FOg N
SAN JUAN COUNTY J.C. DEPARTMENT OF

THOMAS C. EVANS; BOX BAY
SHELLFISH FARM, LLC,

Appellants,
V.

DAN & CHERYL STABBERT; SAN JUAN
COUNTY PLANNING DEPARTMENT,

Respondents.

AP 30 2810
COMMUNITY DEVELOPMENT

File No. PAPL00-18-0001
PAPL00-18-0002

(re: PPROVO-17-00065 and
PPROVO-17-0066)

MOTION FOR A PREHEARING
CONFERENCE

On March 12, 2018, the San Juan County Department of Community Development

approved two provisional use permits (PPROVO-17-0065 and -0066, the “Permits”) for Dan and

Cheryl Stabbert (“Stabbert”). Thomas Evans and Box Bay Shellfish Farm (“Appellant™)

appealed the Permits. Both appeals are 197 pages in length. With the exception of the caption,

the 197-page appeal for PPROVO-17-0065 is an identical copy of the 197-page appeal for

PPROVO-17-0066. The lengthy appeals raise constitutional, real property, and state law issues,

but the appeals fail to specify how the proposal is inconsistent with the provisional use permit

approval criteria set forth in the San Juan County Code.

MOTION FOR A PREHEARING CONFERENCE- 1 FOSTER PEPPER PLLC

53037602.1

1111 THIRD AVENUE, SUITE 3000
SEATTLE, WASHINGTON 98101-3299
PHONE (206) 447-4400 Fax (206) 447-9700
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Pursuant to SJCC 2.22.200.D, Stabbert requests that the Hearing Examiner schedule a
pre-hearing conference for PAPL00-18-0001 and -002. At the pre-hearing conference, Stabbert
requests the Hearing Examiner direct the Appellant to prepare a more definitive statement of
issues on appeal and connect each issue to the applicable provisional use permit approval
criteria. Finally, pursuant to SICC2.22.200.D.8, Stabbert requests that the Hearing Examiner
prepare a schedule that includes dispositive motion briefing.

DATED this 27th day of April, 2018.

FOSTER PEPPER PLLC

By: il
Christopher R. Osborn, WSBA #13608
Jeremy ckert, WSBA #42596
1111 Third Avenue, Suite 3000
Seattle, WA 98101
(206) 447-4400
chris.osborn(@foster.com
jeremy.eckert@foster.com

MOTION FOR A PREHEARING CONFERENCE- 2 FOSTER PEPPER PLLC

1111 THIRD AVENUE, SUITE 3000
SEATTLE, WASHINGTON 98101-3299
PHONE (206) 447-4400 FAx (206) 447-9700
53037602.1
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CERTIFICATE OF SERVICE

I certify that on this date, I filed a copy of the Motion for Pre-Hearing Conference with

the San Juan Hearing Examiner.

I also certify that on this date, a copy of the same document was sent to the following

parties listed below in the manner indicated:

San Juan Hearing Examiner [ ]ViaFacsimile

Department of Community Development [ ] ViaLegal Messenger

135 Rhone Street [X] Via Efile/Email

P.O. Box 947 [X] Via US Mail, postage prepaid

Friday Harbor, WA 98250
ded@sanjuanco.com

Thomas C. Evans [ ] ViaFacsimile

c/o Madison Park Law Offices [ ] ViaLegal Messenger

4020 Eawst Madison Street, Suite 210 [X] Via Email

Seattle, WA 98122 [X] Via US Mail, postage prepaid

206-527-8008
tom@maritimeinjury.com
Attorney for Thomas C. Evans

Thomas C. Evans

PO Box 408

Olga, WA 98112

360-376=5987

tom@maritimeinjury.com

Attorney for Box Bay Shellfish Farm LLC

Dated this 27th day of April, 2018, at Seattle, Washington.

Bféﬁda Bole

CERTIFICATE OF SERVICE -3 FOSTER PEPPER PLLC

1111 THIRD AVENUE, SUITE 3400
SEATTLE, WASHINGTON 98101-3299
PHONE (206) 447-4400 FAX (206) 447-9700
53037602.1
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BEFORE THE HEARING EXAMINER FOR
SAN JUAN COUNTY

THOMAS C. EVANS; BOX BAY
SHELLFISH FARM, LLC,

Appellants, File No. PAPL00-18-0001
PAPL00-18-0002

\Z
(re: PPROVO-17-00065 and

DAN & CHERYL STABBERT; SAN JUAN PPROVO-17-0066)

COUNTY PLANNING DEPARTMENT,
AMENDED NOTICE OF APPEARANCE
Respondents.

5.J.C. DEPARTMENT OF

APR 30 2018
COMMUNITY DEVELOPMENT

TO:  San Juan County, Department of Community Development; and
TO: Thomas C. Evans, Attorney at Law

PLEASE TAKE NOTICE that Dan and Cheryl Stabbert, by and through their attorneys,
Christopher R. Osborn and Jeremy M. Eckert of Foster Pepper PLLC, hereby enter their
appearances in the above-entitled ‘actions and request that service of all further pleadings and
papers herein, except original process, be made upon each of them at the address below stated.
For clarity, this notice of appearance supplements the notice of appearance for PAPL00-18-0001

dated April 23, 2018.

AMENDED NOTICE OF APPEARANCE- 1 FOSTER PEPPER PLLC

1111 THIRD AVENUE, SUITE 3000
SEATTLE, WASHINGTON 98101-3299
PHONE (206) 4474400 FAX (206) 447-9700
53039221.1
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We also take this opportunity to advise the Hearing Examiner and the parties that we
consent to have documents served upon us by email, so long as the other parties consent to such

service.

DATED this 27th day of April, 2018.

FOSTERPEPPER PLLC

Christophgy/R. Osborn, WSBA #13608
Jeremy M/ Eckert, WSBA #42596
1111 Thyrd Avenue, Suite 3000
Seattle/WA 98101

(206) 447-4400
chris.osborn@foster.com
jeremy.eckert@foster.com

AMENDED NOTICE OF APPEARANCE- 2 FOSTER PEPPER PLLC

1111 THIRD AVENUE, SUITE 3000
SEATTLE, WASHINGTON 98101-3299
PHONE (206) 447-4400 FAX (206) 447-9700
53039221.1
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CERTIFICATE OF SERVICE

I certify that on this date, I filed a copy of the Amended Notice of Appearance for Dan &

Cheryl Stabbert with the San Juan Hearing Examiner.

I also certify that on this date, a copy of the same document was sent to the following

parties listed below in the manner indicated:

San Juan Hearing Examiner [ ] ViaFacsimile

Department of Community Development [ ] Via Legal Messenger

135 Rhone Street [X] Via Efile/Email

P.O. Box 947 [X] Via US Mail, postage prepaid

Friday Harbor, WA 98250
ded@sanjuanco.com

Thomas C. Evans [ ] ViaFacsimile

c/o Madison Park Law Offices [ ] Via Legal Messenger

4020 Eawst Madison Street, Suite 210 [X] Via Email

Seattle, WA 98122 [ ] Via US Mail, postage prepaid

206-527-8008
tom@maritimeinjury.com
Attorney for Thomas C. Evans

Thomas C. Evans

PO Box 408

Olga, WA 98112

360-376=5987

tom@maritimeinjury.com

Attorney for Box Bay Shellfish Farm LLC

2.
Dated thiséx_ day of April, 2018, at Seattle, Washington.

Brenda Bole

CERTIFICATE OF SERVICE -3 FOSTER PEPPER PLLC

1111 THIRD AVENUE, SUITE 3000
SEATTLE, WASHINGTON 98101-3299
PHONE (206) 4474400 FAX (206) 447-9700
53039221.1




Julie Thomeson

From: Julie Thompson

Sent: Friday, April 27, 2018 9:42 AM

To: 'Gary N. MclLean'

Subject: appeal PAPL0O0-18-0001
Attachments: PAPL0O0-18-0001_Evans_App Part 1.pdf
Gary,

Attached is an appeal that was submitted for a provisional use vacation rental permit we recently issued, PROV00-17-
0065. This is the first half of the appeal. The second half will come in a separate email. There will be a total of two
appeals submitted by Thomas Evans for permits issued to Dan and Cheryl Stabbert. | will also be sending a Notice of
Appearance from Jeremy Eckert, Foster Pepper, who is representing the Stabberts. He has indicated he will be
submitting information for you in the near future regarding these cases. :

Julie



Julie Thomeson

From: Julie Thompson

Sent: Friday, April 27, 2018 9:44 AM

To: ‘Gary N. McLean'

Subject: PAPLO0-18-0001, part 2

Attachments: PAPLO0-18-0001_Evans_App Part 2.pdf
Gary,

Here is the second part of PAPLO0O-18-0001 for PPROV0-17-0065.
Julie



Julie Thomeson

From: Julie Thompson

Sent: Friday, April 27, 2018 9:45 AM

To: ‘Gary N. McLean'

Subject: Notice of Appearance_Foster Pepper_Re PPROV0-17-0065 Stabbert.pdf
Attachments: 2018-04-26_Notic of Appearance_Foster Pepper_Re PPROV0-17-0065 Stabbert.pdf
Gary,

Attached is the notice of appearance for the appeal of PPROV0-17-0065.
Julie
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BEFORE THE HEARING EXAMINER FOR THE
SAN JUAN COUNTY

THOMAS C. EVANS; BOX BAY
SHELLFISH FARM, LLC,

Appellants,
V.

DAN & CHERYL STABBERT; SAN JUAN
COUNTY PLANNING DEPARTMENT,

Respondents.

FILE NO. PPROVO-17-0065
NOTICE OF APPEARANCE

S.J.C. DEPARTMENT OF
2018

g e N 5
AL ¢
2t & A O LUt

COMMUNITY DEVELOPMENT

TO:  San Juan County, Department of Community Development; and

TO: Thomas C. Evans, Attorney at Law

PLEASE TAKE NOTICE that Dan and Cheryl Stabbert, by and through their attorneys,

Christopher R. Osborn and Jeremy M. Eckert of Foster Pepper PLLC, hereby enter their

appearances in the above-entitled action and request that service of all further pleadings and

papers herein, except original process, be made upon each of them at the address below stated.

We also take this opportunity to advise the Hearing Examiner and the parties that we

consent to have documents served upon us by email, so long as the other parties consent to such

service.

NOTICE OF APPEARANCE- 1

530376021

FOSTER PEPPER PLLC
1111 THIRD AVENUE, SUITE 3000

SEATTLE, WASHINGTON 98101-3299
PHONE (206) 447-4400 FAx (206) 447-9700
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DATED this 2

NOTICE OF APPEARANCE- 2

530376021

day of April, 2018.

By:

FOSTER PEPPER PLLC

/

[/~

Ghristdpher R. Osborn, WSBA #13608
Jerepy M. Eckert, WSBA #42596.
111 Third Avenue, Suite 3000
Seattle, WA 98101

(206) 447-4400
chris.osborn(@foster.com
jeremy.eckert@foster.com

) FosTER PEPPER PLLC
1111 THIRD AVENUE, SUITE 3000

SEATTLE, WASHINGTON 98101-329%
" PHONE (206) 447-4400 Fax (206) 447-9700
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CERTIFICATE OF SERVICE

I certify that on this date, I filed a copy of the Notice of Appearance for Dan & Cheryl

Stabbert with the San Juan Hearing Examiner.

I also certify that on this date, a copy of the same document was sent to the following

parties listed below in the manner indicated:

San Juan Hearing Examiner

Department of Community Development
135 Rhone Street

P.O. Box 947

Friday Harbor, WA 98250
ded@sanjuanco.com

Thomas C. Evans

¢/o Madison Park Law Offices

4020 Eawst Madison Street, Suite 210
Seattle, WA 98122

206-527-8008
tom{@maritimeinjury.com

Attorney for Thomas C. Evans

Thomas C. Evans

PO Box 408

Olga, WA 98112

360-376=5987

tom@maritimeinjury.com

Attorney for Box Bay Shellfish Farm LLC

X
Dated this;”*}fl‘s day of April, 2018, at Seattle, Washington.

[ ] ViaFacsimile

[ ]Via Legal Messenger

[X] Via Efile/Email

[X] Via US Mail, postage prepaid

[ ] ViaFacsimile

[ ] ViaLegal Messenger

[X] Via Email

[ ] Via US Mail, postage prepaid

P

CERTIFICATE OF SERVICE -3

' 53037602 1

T - %\.‘: S

Brenda Bole

y FosteRr PEPPER PLLC
1111 THIRD AVENUE, SUITE 3400

SEATTLE, WASHINGTON 98101-3299
" PHONE (206) 447-4400 FAx (206) 447-9700
VE02 L




Lynda Guernsey

From: Brenda Bole <brenda.bole@foster.com>

S Wednesday, April 25, 2018 4:44 PM

1 Community Development; ‘tom@maritimeinjury.com'

Cc: Jeremy Eckert

Subject: Thomas C. Evans v. Dan & Cheryl Stabbert, San Juan Hearing Examiner, PPROVO-17-0065.pdf
Attachments: Stabbert Appearance, San Juan Hearing Examiner, PPROVO-17-0065.pdf

Attached please find a Notice of Appearance on behalf of Dan and Cheryl Stabbert in the above-referenced matter. Hard copies
will foliow via US Mail.

Brenda Bole

LEGAL SECRETARY

FOSTER PEPPER PLLC

1111 Third Avenue, Suite 3000
Seattle, WA 98101
brenda.bole@foster.com

Tel: 206-447-2885

Fax: 206-447-9700

foster.com
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