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BEFORE THE SAN JUAN COUNTY HEARING EXAMINER

THOMAS C. EVANS; BOX BAY SHELLFISH
FARM, LLC;

Appellants, No. PPROVO-17-0065

NOTICE OF APPEARANCE
(THOMAS C. EVANS)
DAN & CHERYL STABBERT; SAN JUAN

COUNTY PLANNING DEPARTMENT,
Respondents.

TO:  San Juan County, Department of Community Development; an
TO: San Juan County, Office of the Hearing Examiner: and

TO: Christopher R. Osborn and Jeremy M. Eckert, attorneys for Respondents Dan and Cheryl
Stabbert

PLEASE TAKE NOTICE THAT: Thomas C. Evans does hereby appear pro se and requests
that all pleadings and all papers be served at 4020 E. Madison St., Suite 210, Seattle, WA 98112.
Further, service by email, except original process, is acceptable for all parties who likewise accept

such service, so long as a copy of all papers so-served is retained in the file, and simultaneously with

NOTICE OF APPEARANCE -~ 1 MADISON PARK LAW OFFICES
PPROVO-17-0065 4020 EAST MADISON STREET, SUITE 210,

SEATTLE, WASHINGTON 98112
TELEPHONE {206) 527-8008 * Fax (206) 527-0725
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Lynda Guernsey

From: Lynda Guernsey

Sent: Friday, June 15, 2018 3:05 PM

'ﬂ Gary N. MclLean

Su. , .ct: FW: Motion to Dismiss - PAPLO0-18-0001 & PALLO0O-18-002

Attachments: 53082638-v1-Stabbert Motion to Dismiss.pdf; Box Bay Shellfish Formation 2.23.18.pdf; Stabber

Photos for Appeal 6.13.18.pdf; DWS Emails for Appeal 61318.pdf

Hi Gary,
Please see the email below and attachments from Stabbert regarding the Evans appeals PAPI00-18-0001 and 0002.

Regards,
Lynda

Lynda Guernsey, Administrative Specialist Il — Direct Line (360) 370-7579

SAN JUAN COUNTY

DEPARTMENT OF COMMUNITY DEVELOPMENT

{(360) 378-2354 | 135 Rhone Street | PO Box 947 | Friday Harbor, WA 98250

From: Karla Lopez <KarlaL@stabbertmaritime.com>

Sent: Friday, June 15, 2018 2:51 PM

To: Lynda Guernsey <LyndaG@sanjuanco.com>; Julie Thompson <JulieT@sanjuanco.com>; Erika Shook
<erikas@sanjuanco.com>

Cc: Nan Stabbert <dan@stabbertmaritime.com>; kelsey@maritimeinjury.com; Tom <tom@maritimeinjury.com>
Si t: Motion to Dismiss - PAPLO0-18-0001 & PALL0O00-18-002

Good Afternoon,

On behalf of Dan & Cheryl Stabbert attached please find their Motion to Dismiss. Thank you have a wonderful weekend.

Best Regards,

Karla Lopez

Executive Assistant

Stabbert Maritime

1:206.204.4132 11 206.383.1253

#2629 NW 54th Street # 201, Seattle, WA 98107

STABBERT Heg MARITIME

w: SiabbertMaritime.com & Karlal @StabbertMaritime.com




Lynda Guernsey

From: Karla Lopez <KarlaL@stabbertmaritime.com>

Sent: Friday, June 15, 2018 2:51 PM

T ‘ Lynda Guernsey; Julie Thompson; Erika Shook

Ce. Dan Stabbert; kelsey@maritimeinjury.com; Tom

Subject: Motion to Dismiss - PAPL0O-18-0001 & PALL000-18-002

Attachments: 53082638-v1-Stabbert Motion to Dismiss.pdf; Box Bay Shellfish Formation 2.23.18.pdf; Stabber

Photos for Appeal 6.13.18.pdf; DWS Emails for Appeal 61318.pdf

Good Afternoon,

On behalf of Dan & Cheryl Stabbert attached please find their Motion to Dismiss. Thank you have a wonderful weekend.

Best Regards,

Karla Lopez

Executive Assistant

Stabbert Maritime

1:206.204.4132 m: 206.383.1253

2:2629 NW 54th Street # 201, Seattle, WA 98107

w:StabbertMaritime.com e KarlaL@StabbertMaritimes com




BEFORE THE HEARING EXAMINER FOR THE
SAN JUAN COUNTY

THOMAS C. EVANS; BOX BAY
SHELLFISH FARM, LLC,

FILE NO. PPROVO-17-0065
Appellants,
MOTION TO DISMISS
V.

DAN & CHERYL STABBERT; SAN

JUAN COUNTY PLANNING
DEPARTMENT,

Respondents.

I. INTRODUCTION AND RELIEF REQUESTED
Respondents Dan and Cheryl Stabbert (“Stabbert”) move to dismiss the

claims set forth below, which are untimely and therefore outside the scope of the
Examiner’s jurisdiction. San Juan County Code (“SJCC”) 2.22.200.D.8 grants
the Examiner the authority “to consider and rule upon all procedural and other
motions appropriate to the proceeding.” SJCC 2.22.230.B establishes that the
filing of a notice of an appeal is jurisdictional, meaning that the appeal is limited
to the issued raised in the notice. Moreover, SICC 2.22.230.C, which authorizes

the Examiner to require clarification of an appeal, is not carte blanche for the

Motion to Dismiss - 1

53082638.1



Appellants to add new appeal issues that were not part of the original notice of
appeal. As explained below, the Appellants are seeking to inject new issues into
this appeal in the clarification of issues. Because these issues were untimely
raised, the Examiner does not have jurisdiction to hear time, and they should be
dismissed pursuant to SJCC 2.22.230.D. Other issues are without merit on their
face and are therefore also subject to dismissal per SJCC 2.22.230.D.

II. ARGUMENT

Appellants have raised several arguments that are not based in fact or are

beyond the scope of their original appeal.

A. Appellants’ Claims Regarding DNR Lease Were Untimely.
In Appellants’ May 11, 2018 Supplemental Appeal, Appellants contend

that the San Juan County planning department failed to contact all agencies with
jurisdiction and failed to contact the Department of Natural Resources. As a
result no record was made regarding RCW 79.105.430 and WAC 332-30-144.
Appellants’ contend that these laws mandate that private recreational docks and
buoys, such as Stabbert proposes to use with his VRBOs, may not be used,
advertised or otherwise made to appear they are part of the VRBO rental.
Further, by letter dated May 7, 2018 the DNR makes it clear that to allow such
use would be a commercial "revenue generating" use and beconsidered a
commercial enterprise. While DNR leases are issued to commercial uses in
general they are never issued for private recreational docks. Further, any lease
would require both property owners to sign.
Appellants’ notice of appeal (“NOA”) Ex. 1 outlines several spurious

legal arguments. For example, at pages 54 -57 of NOA Ex. 1, Appellants’ allege
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that VRBOs conflict with JUA language regarding the dock being privately used
only, why VRBOs are considered a commercial use, and why VRBOs do not
warrant an exemption to RCW 90.58.356(e). Argument is also made, at NOA
Ex. 1 p. 57, as to why under SJCC 18.40.270 VRBO is not categorically
exempt. NOA Ex. 1 p.69 includes argument as to why an owner-occupied
single-family residence is not the same as VRBO use and thus a shoreline
management conditional use substantial development permit is required.
NOA Ex. Ip.65contains argument dated January 23, 2018 about what,
as a matter of law “a use” is, and why classifying a VRBO as a non-use is
contrary to SJC 18.50.600. NOA Ex. 1 p.65 dated January 24, 2018 contains
Appellants’ argument as to why the zoning of rural forest farm does not include
vacation rentals. NOA Ex. 1 pp. 6679 contains DOE argument made in Robin

Hood Village wherein the DOE fined a VRBO for use in a shoreline.

San Juan County in its permit approvals under condition #9 took into
account easements, shoreline limitations if any, and the associated JUA that
governs its use and rights between the parties. Stabbert has agreed to abide by
those rules and to post within the residences maps clearly depicting any

limitations or non- trespassing areas.

Appellants have throughout the course of this dispute taken improper liberty
utilizing misdirection, exaggeration, and out-right misleading statements. We
encourage the Examiner to pay attention to Evans statements as well as our own
as we present our case to determine the veracity and accuracy of the information

presented.
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B. Respondents’ Response to Appellants’ Arguments Regarding DNR
Issues.

DNR related issues should not be a part of this appeal as they were not
timely raised. Even if it had been allowed, Appellant Evans improperly states that
the dock situated offshore of these two properties will be a central marketing and
key element of the use of these properties. In fact the direct opposite is the case.
The dock and use thereof was only minimally discussed in the Stabbert letter of
January 21, 2018 to San Juan County where Stabbert stated that “The county
dock which is only a 3 -4 minute walk from our property is ideal for either water
taxi or your own personal boat. The property dock and offshore buoys are
adequate for small commuter boats up to 30 feet” specially stating that the
nearby county dock was in fact a normal route for those taking the passenger-
only express ferries and referencing how Stabbert as owner use the dock for
commuting to and from Orcas Island.

The key elements of the property as situated includes kayaking off of the
Stabbert-owned beach, the terrestrial portion of Orcas Island for cycling and
hiking, access by water taxi to the local county dock located a short walk away,
and quick access to the state park, the city of Eastsound, Mt Constitution, and
other key island attractions. The kayaking is launched and retrieved off of the
beach due to ease of access and to be quite frank, the small dock, with 30” of
depth at low tide, and an average of 52 degree water, no fishing or other valid
purpose, is literally something that even living on the property, the Stabberts
rarely use, other than for their personal commute.

The dock issue is a smoke screen for Appellant Evans’ true intent, which
is to preclude the use of the Stabbert property as a VRBO, and Appellant Evans

has been forthright in statements to me in person that he intends to fight and
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force upon us to install and see every day “ large, no trespassing signs in direct
line of sight from our master bedroom, our living room, our patio, directly in the
line of sight from our home to the waters view/ferries passing, and Salish Sound,
making it a sufficient eyesore and an emotional stumbling block that we will
give up on applying for the VRBO in any form or fashion. It is not about the
dock, it is about stopping you from using your home as a VRBO and making it as
uncomfortable as I can for you both emotionally and financially”. This effort on
the part of Evans is primarily focused on making it as uncomfortable, as visibly
offensive, and as emotionally distressing as Evans can make it. Evans has one
purpose, to deter us from applying for and carrying through with using our
property as a VRBO. On top of this Evans has added onto his threats of harming
our “quiet enjoyment and privacy of our property”, threats of lawsuits against us
as family, San Juan County, and resultant large legal bills as he “ takes this all the
way to the state supreme court” (including even copies of past judgments for
legal fees he has obtained ) as a threat in what can only be described as a bullying
tactic and coercion to forgo our rights.

In short, San Juan County properly addressed all issues surrounding our
use of our property as a VRBO with guests and that we have agreed to be bound

by the permit conditions as required under the permit approvals.

C. Appellants’ Arguments Regarding VRBOs and San Juan County’s
Shoreline Code.

NOA Ex. 1 outlines Appellants’ legal arguments. For example, pages 54
-57 contain argument as to why VRBOs conflict with JUA language
regarding the dock being privately used only, why VRBOs are considered a
commercial use, and an in-depth argument per RCW 90.58.356(¢) of categorical

exemptions and that VRBO does not warrant an exemption. Argument is also
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made, at NOA Ex.1 p. 57 as to why under San Juan County code 18.40.270
VRBO is not categorically exempt. NOA Ex 1 p.69 includes argument as to
why owner-occupied single-family residence is not the same as VRBO use
and thus a shoreline management conditional use substantial development
permit is required. NOA Ex. 1 p.65 contains argument dated January 23, 2018
about what, as a matter of law “a use” is, and why classifying a VRBO as a
non-use is contrary to SJC 18.50.600. NOA Ex. 1 p.65 dated January 24, 2018
contains Appellants’ argument as to why the zoning of rural forest farm does
not include vacation rentals. NOA Ex. 1 pp. 66 — 79 contains DOE argument
made in Robin Hood Village wherein the DOE fined a VRBO for use in a

shoreline.

D. Respondents’ Response to Appellants’ Shoreline Management Act
Issues.

Appellants' issue (e) regarding shoreline regulations must be dismissed as
a matter of law. San Juan County’s Shoreline Master Program does not require
any shoreline permit for a provisional use permit authorizing a vacation rental use
in a previously constructed home located within the Rural Farm Forest shoreline

designation.

As background, Appellant argues that Stabbert must obtain a “Shoreline
Management Permit” for the vacation rental use. Appeal, p. 4:10. The County’s
adopted Shoreline Master Program does not have a “Shoreline Management
Permit.”  Presumably, Appellant is arguing that a Shoreline Substantial
Development Permit is required. Appellant’s clarified appeal now argues that the
County erred because not requiring a “Shoreline Management Permit” is in

violation of permit approval criteria 18.40.275.1 (requiring vacation rental
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accommodations meet all applicable local and state regulations). Here,

11

Appellant’s “clarification” argues for the first time that vacation rental should be
made a “shoreline conditional use” to comply with “DNR legal criteria.” Revised
Definitive Appeal Statement, p. 7:15. To the extent Appellant is making this
argument, all arguments addressing “shoreline conditional use” and “DNR legal
criteria” must be dismissed because they were not timely raised in Appellant’s

appeal dated, March 29,2018. Regardless, no shoreline permit is required for

either provisional use permit.

Moreover, the residence subject to PPROVO-17-065 (the “Upland
Residence™) is located outside of the regulated shoreline. Thus, this appeal issue
must be dismissed for the Upland Residence because shoreline regulations do not
extend beyond the regulated shoreline. See e.g., SJTCC18.20.190”S” (defining

shoreland as extending landward for 200 feet in all directions).

No shoreline permit is required for PPROVO-17-066 (the “Waterfront
Residence™), as described in the County’s decision. Page 7 of the Waterfront
Decision explains that Appellant believes a shoreline substantial development
permit is required. Pages 2 and 14 of the Decision then explain why Appellant’s

argument fails. As described on page 2, finding of fact 9:

SJCC Table 18.30.040 allows vacation rentals by Provisional Use permit in the
Rural Farm Forest land use designation. This house is in the Rural Farm Forest
shoreline designation which according to AJCC Table 18.50.600 (the Shoreline
Master Program) requires a shoreline substantial development for a development

of a vacation rental, but not for the use as a vacation
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rental. According to the Shoreline Management Act, “development” is the
construction or exterior alteration of structures, dredging, drilling, dumping,
filling; removal of any sand, gravel, or minerals; bulk heading; driving of piling;
placing of obstructions; or any project of a permanent or temporary nature which
interferes with the normal public use of the surface of the water overlying lands
subject to this chapter at any state of water level (RCW 90.58.030(3)(a)). Since
the proposal does not include new development, no such permits or approval are
required. Thus, no SSDP is required because the proposal does not include

“development.”

Similarly, a shoreline conditional use permit is not required pursuant to
SJICC 18.50.600 (identifying when a shoreline conditional use permits is
required). The row for “vacation rentals” under the column for Rural Farm
Forest is not marked by a CUP. Thus, no CUP is required for a vacation rental
use in the Rural Farm Forest shoreline designation.

Finally, Appellants have cited a Shoreline Hearings Board decision in an
attempt to support his argument. Darin Barry and Robin Hood Village Resort
v.Ecology, SHB 12-008 (SSDP and SCUP required for new trailers parked in the
regulated shoreline). This decision analyzes Mason County’s Shoreline Master
Program, not San Juan County’s Shoreline Master Program, which is analyzed
above. To the extent that Appellant argues San Juan County should include
additional provisions in its SMP, this argument is time barred because the time to
appeal San Juan County’s adopted SMP passed long ago. SJCC 18.50.600
provides vacation rentals in existing residence in the Rural Farm Forest
designation do not require a SSDP or a CUP. Appeal issue (e) regarding

shoreline permits must be dismissed as a matter of law.
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E. Appellants Attempt to Link Issues on Appeal to Provisional Use
Permit Approval Criteria.

Criteria for provisional use permits for VRBO’s is stated in SJC
18.40.275 "Vacation rental of residences or accessory dwelling units." Subparts
(A) to (M) contain the specific list of provisional use criteria for VRBOs in
particular. Each issue in this appeal (non-legal) is identified below along with
the appropriate SJC 18.40.275 standard and argument demonstrating why the
condition is not met. For the sake of economy reference is made only to the sub-
part.

COMES NOW THOMAS C. EVANS (EVANS) in the above entitled and
foregoing matter and does hereby issue formal notice of appeal of the
Findings of Fact, Conclusions of Law, and the

Decision entered in the above matter on March 12, 2018, copy attached hereto, as
follows:

1. Identification of Appellants:

Evans is the owner of the Westerly property described in the Joint Use
Agreement attached, and resides immediately adjacent to the Stabbert Property.
Box Bay is a non-profit Washington LLC which grows oysters for charitable
purposes on the shoreline abutting the Stabbert/Evans properties, and in floating
oyster grow cages which float in Box Bay are tied off to the Joint Use Dock and
are within easy reach of any dock user. Contact information for Evans is as
follows: Thomas C. Evans Attorney At Law c/o Madison Park Law Offices,
4020 East Madison Street, Suite 210, Seattle, Washington 98112. Tel. 206- 527-
8008 cell: 206-499- 8000, E-mail: tom@maritimeinjury.com. For Box Bay:

Motion to Dismiss - 9
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Thomas C. Evans, Manager, Box Bay Shellfish Farm LLC P.O. Box 408 Olga,
Washington 98112 Tel. 360-376-5987, E- mail: tom@maritimeinjury.com.

F. Respondents’ Response to Appellants’ Claims.

Contrary to Evans statements, Box Bay Shellfish Farm LLC is a for profit
Washington State LLC ( see no reference to nonprofit, 501-C-3 or other
confirmation of Evans claims) formed February 23, 2018 ( per attached certificate
of formation) during the time of our application and in our opinion for Evans
preparation for appeal should our application be approved. It is our opinion it was
formed to be used as a bullying point against Stabbert and used in Evans attempt
to prevent Stabbert from pursuing or retaining the VRBO status.

G. Appellants’ Trespass Arguments Should Be Dismissed.

In Appellants’ Statement Describing Standing To Appeal, Appellants
make the following representations:

Evans — would be directly and significantly adversely impacted by Stabbert
Vacation Rental by Owner (VRBO) in multiple ways, which are all set out in
detail in the numerous objections previously submitted to San Juan County
(SJIC) and are attached hereto. In summary, these impacts include severe
traffic conflicts by adding up to 18 renter occupants each likely making
use of Obstruction Pass Road on a regular basis where said road is privately
maintained, can accommodate only one vehicle in one direction at a time without
side-line stand by; noise emanating up and out of the16 Stabbert property from
vacationers whose use of Stabbert property amounts to noise emanating from a
megaphone vortex given the configuration of Box Bay, encroachment on
privately owned Evans property including privately owned 300 square foot

landing at the foot of the entrance to the privately owned joint use dock;
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trespassers attempting to use the privately owned joint use dock and difficulties in
keeping trespassers off the dock. The dock is the centerpiece of the Stabbert
VRBO property and Evans will have to, without protective measures such as a
locked gate and no trespass signs, constantly restrain trespassers. Renters are
also likely to be attracted to use the privately owned dock by advertising
depicting the property with the dock at the center. Unless large no. 18pt. type is
included in all advertisements stating the dock is not available for use,
potential renters will naturally believe Stabbert owns the joint use dock and it
will be available for their use.

H. Respondents’ Response to Appellants’ Trespass Arguments.

The SJC in its permit approvals under conditions #1- #10 took into
account traffic, property management plan, rules of conduct, easements, and
shoreline limitations if any. Stabbert has agreed to abide by those rules and to
post within the residences rules and maps clearly depicting any limitations
including non- trespassing areas. Stabbert objects to all new issues raised in the
June 8, 2018 filing, including but not limited to, all the references to the DNR
lease. ( PP.2:2- 4, 6:3, and 7:16). In addition, Stabbert responded to the issue of
18 renters using cars on the road in our previous statements and SJC has taken
into account this issue in the requirements related to our conditional use permit.
For the size of our property, the parking spaces available, and the access roads in
place, having both homes fully utilized would have no additional effect on the
ingress and egress. Appellant Evans demands that we install a locked gate on
the dock, large, no trespass signs around the property, and 18 point type on any
advertising. These demands are rather blatant, cohesive, and through them Evans

is attempting to limit our enjoyment of our own property.
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Just think of how large 18 point type is in any advertising or description of
our property. 18 point type stating that you will be punished by the full extent of
the law as requested by Evans “Unless large no. 18pt. type is included in all
advertisements stating the dock is not available for use, potential renters will
naturally believe Stabbert owns the joint use dock and it will be available for their
use” . The request for key pad gates, large “no trespass” signs, and other claimed
“protective measures” is not only not needed but is meant to be punitive at best
towards the Stabberts for requesting the VRBO permits and is a method whereby
Appellants Evans is trying to coerce Stabberts into withdrawing their requests.

Evans understands what his demands, if they were enforced by SJC,
would mean to the Stabberts. 18 point font on any advertising. Gates with key
codes installed at the entrance to the dock. Large “no trespassing” signs placed on
pathways, large “no trespassing” signs on the dock, and signs on a shoreside
platform that is clearly disputed and the subject of arbitration as we speak. So I
would like SJC and the hearing examiner to understand what Evans understands.
First that 18 font on legal action would greatly affect the perception of the
property in any advertising. Second, that a gate be installed. (Under Evans
scheme, we could not use our employees to install this gate but rather we would
need to contract it out so that the cost would be elevated and thus more punitive).
Third that it have a key code. Evans is aware that my wife Cheryl suffers from
MS including limited stability, and cognitive dysfunction precluding memory
recall. So, each time she needs to come or go or walk out on her dock she would
need someone to write down the code and ensure she had it with her. Evans is
also aware that key family members who come and go by that dock include

stroke victims that Tom is fully aware of. ( 3/26/18 Evans letter “ About one year
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after Stabbert purchased, Stabbert asked if the platform front end could be moved
back a few feet so Dan Stabbert’s brother, who was ill, could roll a wheel chair
past on the path immediately in front of the platform” would face overwhelming

challenges.

It was our need for wheel chair access for family and for Cheryl that
caused me to confront Evans on the location of his platform that was not only in
our opinion substantially outside of the easement, but it blocked our pathway to
and from the dock to our own home. We had to threaten litigation for him to
move it back 30” (see attached photos and Evans ) so that we could get a wide
enough pathway to and from our residence so that we could have handicapped
access.

Evans’ history in fighting with the property owners of this parcel goes
way back. Evans had fought with the previous Owner Steve Jacobson but Steve
died before the dock was finally finished and his widow Joanne Jacobson was
forced to work out of Florida to pay the property expenses until she could sell the
property. We purchased the property from Joanne Jacobson, who was the
absentee owner. I can only comment on what I have witnessed about Tom Evans
from my own experience. When we arrived on this property, Evans had his boat
tied up on the protected north side of the dock. ( see photo of Evans skiff tied up
on north side of pier and JUA language “ To Evans Parcels A & B is allotted the
exclusive use of the southerly 30’ linear feet of the float” . When I asked Evans
about this as I thought the north side belonged to my property he emphatically
stated that it did not and he was on the right (north) side. I read the easement and

it was clear that he was misstating the fact. Even though we requested, he would
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not move his boat. So one day I moved it to the other side for him, receiving a
call from Evans shortly later that someone had improperly moved his boat to the
wrong side. [ informed him it was [ who had moved the boat and he had misled
me. Well that was the beginning of our relationship with Evans.

Then came the platform he had built completely out of the easement by
almost 15 feet, blocking the access between the dock and the house, narrowing
the walkway to about 16-18” in width, ( see photo) which was not enough to get
carts, wheel chairs, or for that matter to even walk safely by. I informed him that
the platform was outside of the JUA and clearly outside of the easement and I
asked him to cut it back. I offered to allow him to keep it outside of the easement
as long as he made sufficient room so that we could get by with a wheelchair.

Evans stated that he did not need to move the platform or cut it back and
that he had earned ownership to the land over which he had built the platform
due to the length of time he had occupied it. I told Evans he was being
misleading, but as a good neighbor I would allow him to cut back the storage
structure and use a portion of our property outside of the easement and retain the
structure which was disallowed within the JUA as long as we remained on good
terms. Evans now claims that was never discussed. Evans improper use of our
property outside of the JUA is being arbitrated in Seattle this fall.

I. Appellants’ Claims Regarding Impacts to Oyster Farm.

(a) Box Bay Shellfish Farm LLC is partially located in Box Bay,
immediately in front of the Stabbert property and has been a shellfish (oyster)
farm since 2009. Its sole purpose is to serve the community on a charitable

purpose basis by giving away oysters free to charitable dinners and events.
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It grows large non-commercial amounts of oysters in the areas
indicated above and uses them for charitable purposes only. This includes
giving bulk supplies to local farm to table programs, allowing students to come
and see how a real oyster grow operation works, and allowing specific
invitee neighbors including Stabbert to come and take for free as many
oysters as they want. Finally, the oysters are sometimes used as a "sentinel”
monitoring point for the SJC Health Department. During red tide season samples
of Box Bay oysters are given to the Health Department to test for red tide. Given
Box Bay’s location— where several large flows of waters converge — it is an ideal
location for testing.

VRBO residents are already invading the Box Bay growth area. A VRBO
was recently granted to the Bea property — just to the East of Evans property —
and during the summer months VRBO renters are frequently seen on the
privately-owned Evans tidelands where the oysters are stepped on in their grow
cages. In some cases outright theft of tideland based plastic grow cages has
occurred. No trespassing signs were placed at the entrance to Evans’ grow
area tidelands but are regularly been ignored potential problem with the future
exists as to grow cages tied to the Evans side of the dock. VRBO renters, who
have no reason to care, can easily access these grow cages, untie them and set
them free, or take at will from storage bins on the Evans side of the dock.
Adding 18 renters to this same area, where problems are already being
experience from just one VRBO (Bea) is guaranteed to negatively impact Box

Bay, indeed, it will put Box Bay’s future grow viability in question.
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J. Respondents’ Response To Claims Regarding Alleged Impacts to
Oyster Beds.

The San Juan County permit approval conditions #1- #10 took into
account traffic, property management plan, rules of conduct, easements, and
shoreline limitations if any. Stabbert has agreed to abide by those rules and to
post within the residences rules and maps clearly depicting any limitations
including non-trespassing areas.

Evans implies that Box Bay Shellfish has been in existence since 2009
which is misleading. As stated above, Box Bay was formed just a few months
ago and it is our opinion that it was formed in order to be a party to an appeal
should the VRBO permits be approved by SJC. Evans has been an avid oyster
grower and there were as many as 15-20 cages in the bay ( up to 24,000 oysters
per Evans) when we purchased the property. Throughout the years, Evans left
cages hanging off the docks and in mid-air during low tides, broken lines and
strings of cages trailing from pilings, and unused but dirty cages stored out of the
water on the platform which is the worst for smell.

When the cage structures, which are full of muscles and other sea life are
dragged ashore and placed on the platform which is about 9 feet from our family
gathering area, and about 50 feet from our bedroom, the biological matter starts
to rot. It is my opinion that the JUA reference to Evans use of the storage area
limited certain uses and became quite specific on how that area was to be
maintained just because of this very issue. In any event, Evans has hauled his
cages up and over the dock and access path dozens if not hundreds of times,
dropping sea life and debris which is left in the sun to rot, often leaving messes

on the dock which I have generally cleaned up.
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Evans now via affidavit and sworn testimony claims that the dock and the
related cages will be damaged by renters and has attested to the truth of his
statements in the attached Verification, I find his statements and verification to
not only be untrue, but to be misleading in general. First is Evans implication of
Box Bay Shellfish LLC being in existence since 2009. Second is his statement
that he is using the cages and storage on the dock that will be damaged by
Stabberts VRBO guests. Evans decided a number of years ago to move his oyster
cages to the outside of his property which abuts Obstruction Pass where there is
fresh colder water year round. (See the attached string of Evans emails stating his
intentions. Evans responding to my photos of his mess hanging from ropes along
the dock, apologizing and letting me know when and how the last of the cages
would be moved.)

Evans use of Box Bay Shellfish, Evans oyster farming, and his claim that
our guests would damage his oysters that he is growing and storing off of the
dock are fabricated and in bad faith at a minimum, and outright falsifications at
best. As you can see from the string of emails, Evans had no intention
whatsoever of maintaining any growing efforts within the bay or off of the dock.
In fact, when I asked him what he did with 24,000 oysters, In four years I have
never witnessed one student or school child access the dock , the cages, or any of
Evans oysters. Rather it has been friends and other apparent barter type of
arrangement which we have never complained about. But nothing like what
Evans claims to have been occurring.

Evans oysters are now located off of his property to the south of his home
and right on Obstruction Pass where the water flows colder and fresher than in

our bay. ( see photo) Evans claimed issue with the BEA property which is
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contiguous to the Evans eastern boundary should not be cause for punitive

actions against Stabbert.

K. Appellants’ Claims Regarding Signage Should Be Dismissed.

Appellant claims that SJC did not include nearly enough private property
warning signs or direction signs to make sure VRBO’s did not trespass especially on
Box Bay grow areas.

Provision was made for signs of “No Trespassing/ Do Not Enter” at Point of
View Lane and Obstruction Pass Road keeping renters from entering these private
roads instead of turning onto the Stabbert improved roadway. No provision was made
requiring the applicant to provide a map or adequate driving directions. Vehicles are
likely to go beyond the end of Obstruction Pass Road on and into the Evans
property. ( KIE)C(1) is of particular importance to Evans as renters will and
already do trespass from the VRBOs onto oyster growing grasses and oyster grow
bags and cages which is in plain view from the Evans deck — rocks stabilizing grow
cages have been removed, at least 3 large grow bags have been stolen (this might
have been before the Bea VRBO) kids and dogs play in the primary grow area
where there over 16 grow bags and a dozen grow cages each with 3 grow bags.
Seedlings in the grow area, especially in the saltwater grasses are especially at
risk. A “No Trespassing” sign does nothing. It is difficult to see how any
condition can be imposed to prevent this damage. These activities are also in
plain view from the Evans deck. This is a condition that C(I) can really never be met
and the permit should be denied on this basis — no amount of “No Trespassing” signs is

going to make any difference.
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L. Respondents’ Response Regarding Signage Claims.

The SJC in its permit approvals under conditions #1- #10 took into
account traffic, property management plan, rules of conduct, easements, and
shoreline limitations if any. Stabbert has agreed to abide by those rules and to
post within the residences rules and maps clearly depicting any limitations
including non- trespassing areas. .

The Stabbert properties are nowhere near the Evans grow areas, which as
Evans states are located in front of their existing home (see attached photo of
lines leading down from Evans deck to grow baskets) That a property close to a
thousand feet away should be precluded from being allowed their right under the
law to operate as a VRBO because of this claim is both unfair and disingenuous.
Evans has misrepresented many facts related to this and to name a few, that Box
Bay Shellfish has been existing since 2009, that Evans uses the joint use dock for
growing areas, that the two remaining Evans cages are actually being used (
rather than being discarded per Evans e-mails, that Box Bay is a nonprofit, that
Box Bay is an educational endeavor) Even if Evans were to begin growing
oysters again in Box Bay, these baskets were years ago tied up out in the bay
away from the dock as you can see from the attached photo from where they
were previously located ( see photo of Evans growing enterprise before he move
it) With 52 degree water, 200 pound grow cages, located offshore from Stabbert
beach and dock and accessible only by boat, Evans claims that Stabbert VRBO

guests will access and damage these units are senseless.

(a) The joint use dock was clearly intended to benefit Stabbert/Evans only, and does not
allow or even suggest that renters paying money to Stabbert are allowed to use this

dock at Evans/Box Bay expense. This is completely self-serving and makes Evans have
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to pay expenses including significant tax levy, repair cost, initial investment of $90,000

all so Stabbert can profit at Evans' direct expense.

Evans pays significant real estate taxes attributed to the dock. Evans has to pay (and has

paid) Y2 of repair costs due to storms.

The SJIC in its permit approvals under conditions #1- #10 took into
account traffic, property management plan, rules of conduct, easements, and
shoreline limitations if any. Stabbert has agreed to abide by those rules and to
post within the residences rules and maps clearly depicting any limitations
including non-trespassing areas.

Stabbert has clearly represented that they only want to retain whatever
rights they may have to the use of their dock and do not want Evans to use this
venue to deny them ownership or use rights if they exist. For this reason Stabbert
and Evans are having the JUA arbitrated to ensure clarity. Evans statements
about repairs and costs are not quite true as Evans has not made any repairs,
undertaken any maintenance, or remedied any of his damage to the dock since
Stabbert purchased the property years ago. Stabbert has been the one to make the
repairs and care for the dock and make the payments to contractors then has
billed Evans back Evans share which Evans has paid at times 6 months after the
fact. In addition, it is Stabbert that has had to remind Evans to clean the dock
up, stop leaving foul messes on the dock and walkway, to remove foul smelling
cages from the platform area, and to remedy tangled cages and eye sores, as these
issues do not directly affect Evans home, view, or quiet enjoyment of Evans
property but rather Stabberts as they are in full view and smell of key Stabbert

living areas. ( see attached emails, photos).
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M. Appellants’ Claims Regarding Other Impacts.

C(1) requires full protection against no trespassing — no provision is made
to keep renters off the dock, the Evans private storage area. Subpart 4
requires 15 mph limit but nothing requires any signage by applicant. Subpart
H does not adequately identify where address is to be posted and sign size. Cars
going in opposite directions cannot pass except by one car pulling over. While
this may work with a limited number of cars, with 18 renters the amount of

traffic is beyond the capabilities of the roadway.

Respondents’ Response.

The SJC in its permit approvals under conditions #1- #10 took into account
traffic, property management plan, rules of conduct, easements, and shoreline
limitations if any. Stabbert has agreed to abide by those rules and to post within
the residences rules and maps clearly depicting any limitations including non-
trespassing areas. Once again Evans is attempting to enforce punitive actions
against the Stabberts for applying for this VRBO by requesting large signage and
other deterrents to the enjoyment of the Stabbert property. The present signage
on the roads and elsewhere are adequate and have been sufficient. Stabberts have
agreed to placement of no trespassing signage and to abide by the covenants, and
rules under the conditional use permit which we believe to be sufficient.
Appellants’ Claim:

C(i) requires compliance with all State and other government jurisdiction
requirements yet the applicant fails to meet DNR private residential use requires
by allowing renters on the dock.

As stated previously, The SJC in its permit approvals under conditions #1- #10

took into account traffic, property management plan, rules of conduct, easements, and

shoreline limitations if any. Stabbert has agreed to abide by those rules and to post
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within the residences rules and maps clearly depicting any limitations including non-
trespassing areas.

Evans again has misstated the facts. Stabbert has agreed to abide by all
regulations and covenants. To project into the future that Stabbert guests are going to not
abide by these covenants and regulations is unfair and biased. Nothing in Evans appeal
mentioned the DNR or the DNR lease. Stabbert objects to all new issues raised relative

to the DNR lease.

C(2) requires noise mitigation is accordance with SJC9.06 which would
require a plan to mitigate inebriated, loud tenants. Recently on the neighboring
VRBO, Bea renters trespassed onto their private dock and refused to leave when
asked. Also when "partying" on the neighbor’s property (Callison) they refused

to leave when asked. Noise is also essentially non-mitigatable.

Given the shape of the Stabbert property it acts like a megaphone,
amplifying noise out into and up from Box Bay. As to the dock, even small
amount of regular conversation can be heard on the Evans property as the Evans
residence is in fact much closer than what appears on the photos.

Respondents’ Response:
The SJC in its permit approvals under conditions #1- #10 took into account

traffic, property management plan, rules of conduct, easements, and shoreline limitations
if any. Stabbert has agreed to abide by those rules and to post within the residences rules
and maps clearly depicting any limitations including non-trespassing areas. The issues
with the BEA property, if Evans once again is even being factual, are not problems to be
laid at the Stabberts feet. The size of the lots and proximity to one another (see photos of
Evans, BEA, and Callison property) present a completely different geographical tie than
the Stabbert property. Our 10 acre property with two homes clearly could have full time

residents and as such there is no additional noise issues over normal use that exist with
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Stabbert allowing VRBO guests sporadic use. Evans claim of a megaphone effect is
ridiculous and self-serving. The fact is that the prevailing wind comes from the south
and blows noise AWAY from the Evans property and onto the Stabberts, not the other
way around. And even then noise has never been an issue. Northerly wind that pushes
sounds towards the Evans are blocked by the hills and trees north of the Stabbert

property so that sound carried northerly is rare if ever. ( see attached photo).

(b) Allowing Stabbert's renters will push Evans/Box Bay off the dock —
Evans/Box Bay is guaranteed sole and exclusive use of the South % of the dock and
float. If Stabbert is allowed to put his renters on the dock his renters will undoubted take
up and use Evans/Box Bay's skiff tie up area

and Evans will have no way of controlling without confronting the up to 18
renters who come expecting to be able to use the dock.

C(1) again requires no trespassing. The dock is the centerpiece of the Stabbert property.
Any renter on the Stabbert property will want to use the dock and buoys. As
shown by Callison, a “No Trespassing” sign is not enough — a locked gate preventing

access to the dock is absolutely necessary.

Respondents’ Response:

The SJC in its permit approvals under conditions #1- #10 took into account
traffic, property management plan, rules of conduct, easements, and shoreline limitations
if any. Stabbert has agreed to abide by those rules and to post within the residences rules
and maps clearly depicting any limitations including non-trespassing areas. .

Evans is claiming wolf once again. The dock is not a centerpiece of our property
as Evans claims. Evans dock side is open at all times and has never been abused. Evans
rarely if ever uses the dock as he does not own a boat other than a 6 foot rubber raft that
he used to access the oyster growing cages when they were out in the bay and before he

moved them. His claim that he will not have access is disingenuous.
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Appellants’ Claim:

C(1) again requires no trespassing. The dock is the centerpiece of the Stabbert property.
Any renter on the Stabbert property will want to use the dock and buoys. As shown by Callison,
a “No Trespassing” sign is not enough — a locked gate preventing access to the dock is
absolutely necessary.

(©) Stabbert’s reasoning, incorporated by SIC into its decision making, for
allowing so many renters is flawed, and a direct violation of the Fourteenth Amendment
requiring equal protection of the law. Stabbert/SJC actually opine that the users of the Stabbert
properties will only be "high end” (rich) persons who can afford to pay for "high end" rentals.
(For this, see p 9, top of page). To make matters worse Stabbert also claims "high enders" don’t
"party" as much and are naturally quieter. The fact that an applicant would urge a government
agency to actually base a land use decision on a presumption about the wealthy vs. other
individuals is outrageous and would be a civil rights violation were SJC to accept it. This sort of
thinking has no place in government decision making yet that’s exactly the way that the

applicant sees it.

Again, provision I requires compliance with all State, Local, and Federal
requirements. This sort of land use provision (“the rich don’t party as much”) has no
business becoming part of government decision-making and the offending language
must be stricken. If not, it is very likely someone will bring a State or Federal civil rights
action and SJC will become the laughing stock of the Country. Attorney fees will be
awarded. It would (will) make a great news black eye for the island - "Thinking of
renting a VRBO in the San Juan Islands? Better be rich if you want to have a good one
and don’t want to be labeled a partyer." Everyone we show this to is simply appalled
that a government planning agency would actually condition a government permit on

this basis.
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Respondents’ Response:

The SJC in its permit approvals under conditions #1- #10 took into account
traffic, property management plan, rules of conduct, easements, and shoreline limitations
if any. Stabbert has agreed to abide by those rules and to post within the residences rules
and maps clearly depicting any limitations including non-trespassing areas. .

Evans claim here is erroneous. In our letter to SJC of January 21Ist , 2018 we
specifically stated and I quote “ The nature of rentals with the high end agencies do not
ONLY undergo background checks but the guests generally have been rated by other
venues that they have rented in the past. This rating system helps ensure the quality of
both the guest and the home owner, and to ensure that problems do not occur. There is
no guarantee of course but the likelihood once again of getting a bad apple is rare and
becoming even more so as more historic data is collected. It is something we are
thinking through ourselves as we consider lending our beautiful home to another family
and issues we will always treat with respect.” The high end agency did not refer to cost,
but rather quality representatives and programs such as Orcas Island Windermere Realty,
VRBO and Airbnb who have client rating programs to ensure the quality and care for the
homes and properties. As usual, Evans is trying to hijack our intent of ensuring quality
VRBO guests and claiming this means “ rich” , which had nothing at all to do with the
statement or its intent about the wealthy vs. other individuals is outrageous and would be
a civil rights violation were SJC to accept it. This sort of thinking has no place in
government decision making yet that’s exactly the way the applicant sees it.

Appellants’ Claim:

(d) These VRBO's are not categorically or otherwise exempt from obtaining a
Shoreline Management Permit (SMP). While SJC admits if someone presented at the permit

counter with plans to build a single family residence (SFR) and use it as a VRBO at the same

time, this would require a SMP permit, it denies that an SMP permit is necessary when the
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structure is turned into a completely different use. Use matters, under the law, it’s the land
use that determines permitting and nowhere in the Shoreline Management Act (SMA) is a
VRBO a categorical exemption.

Again, subpart | require compliance with all State and Federal Law, this SMA

failure violates the requirement of section I. Making this a shoreline conditional use would help

correct the one major error already identified - DNR legal criteria. Also the SMA would
insure more protections than are offered by SJC code.

Respondents’ Response:

SJCC Table 18.30.040 allows vacation rentals by Provisional Use permit in the
Rural Farm Forest land use designation. This house is in the Rural Farm Forest
shoreline designation which according to AJCC Table 18.50.600 (the Shoreline Master
Program) requires a shoreline substantial development for a development of a vacation
rental, but not for the use as a vacation rental. According to the Shoreline Management
Act, “development” is the construction or exterior alteration of structures, dredging,
drilling, dumping, filling; removal of any sand, gravel, or minerals; bulk heading;
driving of piling; placing of obstructions; or any project of a permanent or temporary
nature which interferes with the normal public use of the surface of the water overlying
lands subject to this chapter at any state of water level (RCW 90.58.030(3)(a)). Since
the proposal does not include new development, no such permits or approval are
required.

Thus, no SSDP is required because the proposal does not include “development.”

Similarly, a shoreline conditional use permit is not required pursuant to SJCC
18.50.600 (identifying when a shoreline conditional use permits is required). The row
for “vacation rentals” under the column for Rural Farm Forest is not marked by a CUP.
Thus, no CUP is required for a vacation rental use in the Rural Farm Forest shoreline

designation.
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Finally, Appellant has cited a Shoreline Hearings Board decision in an attempt to
support his argument. Darin Barry and Robin Hood Village Resort v. Ecology, SHB
12-008 (SSDP and SCUP required for new trailers parked in the regulated shoreline).
This decision analyzes Mason County’s Shoreline Master Program, not San Juan
County’s Shoreline Master Program, which is analyzed above. To the extent that
Appellant argues San Juan County should include additional provisions in its SMP, this
argument is time barred because the time to appeal San Juan County’s adopted SMP
passed long ago. SJCC 18.50.600 provides vacation rentals in existing residence in the
Rural Farm Forest designation do not require a SSDP or a CUP. Appeal issue (¢)

regarding shoreline permits must be dismissed as a matter of law.

Appellants’ Claim:

(e) Noise, glare from lights at night, and late night partying will all emanate directly
up and into Evans living area. Although the Evans living area appears to be non-existent as to
the Stabbert property

it is hidden behind a slender row of trees and is in fact directly above the
Stabbert property. The Stabbert property is literally under the nose of the Evans property.

C(2) Noise and prohibitions against light and glare are grossly in error in the
decision. What the Planning Dept. calls pleasant lighting is glare that makes it look at night like a
flying saucer is landing. The VRBO should require the lighting be taken out, period. If anyone
from the Planning Dept. ever actually came to our end of the island at night they would
see how the Stabbert lights point up in the sky and are absolutely completely totally inconsistent

with Island mitigated light requirements. Also, additional conditions prohibiting
lighting increases of any sort should be added. This glare is particularly noticeable on the
Evans property. Although Stabbert did remove one light that was especially offense, the
constellation of the remaining lights light up the sky and takes away the nighttime solitude the
Island is so well known for.

Respondents’ Response:

The SJC in its permit approvals under conditions #1- #10 took into account

traffic, property management plan, rules of conduct, easements, and shoreline limitations
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if any. Stabbert has agreed to abide by those rules and to post within the residences rules
and maps clearly depicting any limitations including non-trespassing areas. .

Evans statement is entirely misleading. The distance between the Stabbert homes
and the Evans home is the distance of an average city block. There is not a “slender row
of trees” but rather in excess of 150 trees between the two properties. The Evans
property is situated with a southerly exposure, 180 degrees in the opposite direction to
the Stabberts homes. (Stabbert Photo of Trees).

Appellants’ Claim:

(& The decision ignores that Evans owns outright and Box Bay uses for its
private purposes the 300 sq. ft. platform at the entrance to the dock. This area was given to
Evans by Jacobsen (previous owner) as part of the agreement for a joint use dock. Having
18 renters puts Evans zodiac skiff maintained on the property, its nets and other water
related items at direct risk for damage, theft or illegal use, and the SJC decision does nothing to
prevent this. Evans owns privately the storage plat form at the entrance to the dock yet no
provision to protect this private property, except one “No Trespassing” sign has been allowed.
C(1) requires additional protection to keep renter off of the platform area.

Evans owns privately the storage plat form at the entrance to the dock yet no provision to
protect this private property, except one “No Trespassing” sign has been allowed. C(1) requires
additional protection to keep renter off of the platform area.

Respondents’ Response:

The decision ignores that Evans owns outright and Box Bay uses for its private
purposes the 300 sq. ft. platform at the entrance to the dock. This area was given to
Evans by Jacobsen (previous owner) as part of the agreement for a joint use dock.
Having 18 renters puts Evans zodiac skiff maintained on the property, its nets and other
water related items at direct risk for damage, theft or illegal use, and the SJC decision
does nothing to prevent this.

The SJC in its permit approvals under conditions #1- #10 took into account

traffic, property management plan, rules of conduct, easements, and shoreline limitations
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if any. Stabbert has agreed to abide by those rules and to post within the residences rules
and maps clearly depicting any limitations including non-trespassing areas

SJC took into account this platform and the associated JUA that governs its use
and rights between the parties. Stabbert has agreed to abide by those rules. Evans items
stored on this platform include a dilapidated 6’ inflatable rubber raft, about five used
crab pots, and used oyster cage construction debris. (see photo) Not something anyone
would want to even have on their property let alone steal. The platform is 300 square
feet when compared to the property size of 430,000 square feet or about 1/1500 of the
property. A property that is designed for family life including an art small studio, grand-
children’s playground, exercise area, an orchard, greenhouse, berry cages, walking
paths, and its own beach for kayaking, as well as other amenities. But per the Evans, our
guests are going to steal their used oyster cage debris or deflated rubber raft. However,
once again, Evans has misrepresented the ownership of the platform and even its
location is in question as its existence at all is subject to the JUA which is being
arbitrated this fall per the dispute resolution clause. In spite of this and Stabberts
agreement to place a no trespassing sign on the storage platform, Evans wants additional
signage and “deterrents” which is clearly an attempt to further diminish Stabberts
enjoyment of their own property as Evans knows that these signs will be permanently
visible from the Stabbert bedroom, main exterior deck, and living room areas. Evans
specifically told Stabbert “Do you really want to pursue this VRBO? I will make it so
uncomfortable for you, looking out at 36” signs I will place on the platform, on the
walkways, on the dock, so you will have to see that every day you use your property.
How will that feel to you?” Those statements and his attempt to try to legitimize them in
this legal proceeding reflects not only poor character but as we have seen within so many
of his claims, a confidence in his own ability to twist the truth and win no matter what

the cost.
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Appellants’ Claim:
(h) The staff report and decision treats Evans as if his dock interests are really public
interests and that Eva ns has an obligation to allow members of the public to use this
joint use dock, even though Evans paid in excess of $90.000 for the construction,
several thousand dollars for the occasional repairs made necessary by wind damage, and

the very significant amount of real estate tax attributable to the dock (some estimate that
a dock adds as much as $500,000 of value to the assessors valuation).

Respondents’ Response:
The SJC in its permit approvals under conditions #1- #10 took into account traffic,

property management plan, rules of conduct, easements, and shoreline limitations if any. Stabbert
has agreed to abide by those rules and to post within the residences rules and maps clearly
depicting any limitations including non-trespassing areas. .

SJC properly took into account Evans dock rights within the JUA. Stabbert request of SIC
for permission to utilize our property under VRBO has been forthright and we are not trying to
cut a single corner. Evans, a representative of the court, asked Stabbert to not pursue the VRBO
permit but rather rent illegally and Stabbert refused ( see Evans email to Stabbert). Stabbert will
continue to abide by its commitment to SJC and the conditions it has required of us. (i) On page
10, last paragraph, SJC claims that "The Washington Supreme Court has ruled that VRBO is not
commercial” and therefore since the word "commercial" is used once in the joint use agreement,
along with multiple other words describing limitations, VRBO use is allowed because (so goes
the argument) if the word "commercial" is used then anything and everything that is non-
commercial including VRBO must be allowed. Very oddly, a "Washington State Supreme Court
Case" is then cited, Wilkinson v. Chiara Communities Association. Since this case is not properly
cited a little digging into the Washington Supreme Court Reports is necessary.

Appellants’ Claim:

@) On page 10, last paragraph, SJC claims that "The Washington Supreme Court has
ruled that VRBO is not commercial” and therefore since the word "commercial® is used once in
the joint use

agreement, along with multiple other words describing limitations, VRBO use is allowed because
(so goes the argument) if the word "commercial” is used then anything and everything that is non-
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commercial including VRBO must be allowed. Very oddly, a "Washington State Supreme Court Case"is
then cited, Wilkinson v. Chiwawa Communities Association. Since this case is not properly cited a little
digging into the Washington Supreme Court Reports is necessary. The correct cite is: Wilkinson v
Chiwawa Cmtys Ass'n, 180 Wn.d 241 (2014). The issue in Wilkinson are completely irrelevant to the case
at hand. Wilkinson concerned whether a community association (Chiwawa) could amend its plat
declaratory covenants so as to exclude vacation rentals. No Joint Use Agreement, no private rights
documents were involved. Nothing in Wilkinson addressed or even came close to addressing exclusive
private rights in a Joint Use Agreement including a guarantee between land owners of quiet use and
enjoyment, a guarantee that the Southerly 12 of the dock was for the exclusive use of Evans, that the
landing 300' Square platform was for the exclusive use of Evans.

Comp. Plan. Section B, Element 2.2.A: "Vacation rentals...

of a principal, single family residential unit ...should be subject to standards similar to those for
hospitality commercial establishments...

So it is not correct to say, in San Juan County, vacation rentals are not subject to and defined as a

Commercial use — they are and are legally required to follow the same standards as "hospitality
commercial establishments..."

Respondents’ Response:
Stabbert disagree with Evans, SJIC did properly consider the Wilkinson v Chiwawa case
and it is properly applied a noncommercial designation to our request.

Appellants’ Claim:

Subpart K requires provisions related to putting renters on notice and rules regarding
advertising and promotion. It is no way enough. Any advertising must state in at least 14 pt. bold print that
the dock, buoys and storage area are not included and may not be used. With this many renters, the
contact for complaints should be the Sheriff's office. Also, as stated above signage and mapping/maps
given to renters must insure they will not go on roadways they are not supposed to. Significant signage
needs to be placed at Point of View Lane and Obstruction Pass Road which will absolutely ensure
drivers coming to the area will not go where they are not supposed to. As stated above, experience to
date shows that renters ignore no trespassing signs and treat the surrounding areas as if they are
entitled to use docks, beach areas and anywhere and everywhere they can get to. The conditions

established for these VRBOs does not require notice in all literature that the dock is off limits. The
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brochure conditions are not adequate to keep renters out of private areas or feeling "entitled.”.

Respondents’ Response:

The SJC in its permit approvals under conditions #1- #10 took into account traffic,
property management plan, rules of conduct, easements, and shoreline limitations if any. Stabbert
has agreed to abide by those rules and to post within the residences rules and maps clearly
depicting any limitations including non-trespassing areas. SJC properly addressed this issue in
their approval process. Stabbert has agreed to manage and be responsible for renters’ actions to
adhere to requirements per the SJC rules. Stabbert will have an on island manager that can be
contacted. Evans demand for additional signage and that any complaints go directly to the San
Juan Sherriff are an attempt to elevate conflict and reduce the enjoyment and use of the property
to the point of being punitive, which is his goal.

The SJC in its permit approvals under conditions #1- #10 took into account traffic,
property management plan, rules of conduct, easements, and shoreline limitations.

Appellants’ Claim:

4. Relief sought, nature and extent:

a) Deny both applications without prejudice to re-application through the Shoreline Management
Conditional Use application process. Include in this decision a finding that nothing, anywhere, even
arguably suggests vacation rentals are categorically exempt from SMA permit requirements and
follow the guidelines of the SMA which disfavor categorical exemptions and doesn’t allow for any unless

specifically listed as such. (There is no exemption anywhere in the SMA, State Guidelines, or Master
Program that lists vacation rental as categorically exempt).

b) Prohibit any renter use of the joint use dock, the privately owned platform, and the Evans owned access
trail. Find the conditions proposed by Evans — a locked coded entry gate to the dock, all
advertising clearly disclose the dock is not part of the rental and no trespassing signs are appropriate.
Require advertising of any sort disclose the dock, landing and private pathway as privately owned,
to use it is trespassing, and VRBO renters are to stay off.

¢) Allow the posting of prominent no trespassing signs on the dock, platform and trail.
d) Require Stabbert at their expense to hire a well-qualified outside contractor to install an all-weather

saltwater proof gate at the entry to the dock that allows access only to persons properly on the dock, with
construction to be approved by Evans.
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Respondents’ Response:

Stabbert opposes such actions and as stated, feels SJIC has adequately addressed these
issues. Stabbert has agreed to abide by the JUA and any other regulatory decisions and as such
installation of such a gate would be detrimental to the Stabbert’s use and access to the dock given
this dock is Stabbert’s sole access to and from the property from the mainland. Evans specificity
that the gate be installed by an outside contractor, at Stabberts expense, when he knows Stabbert
employs capable journeymen who perform this nature of work, only re-enforces Stabberts claim
that this item reflects Evans overall punitive global effort to make Stabberts use of his property
under VRBO as expensive and as difficult as possible.

Verification

I, Dan Stabbert do swear and affirm the above and foregoing statements regarding the
impacts from VRBO occupancy are true and correct to my best information and belief.

DATED this 15" day of June, 2018.

Dan Stabbert
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CERTIFICATE OF SERVICE

I certify that on this date, I filed a copy of the * with the San Juan Hearing Examiner.
I also certify that on this date, a copy of the same document was sent to the following

parties listed below in the manner indicated:

San Juan Hearing Examiner [ ] Via Facsimile

Department of Community Development [ ] Via Legal Messenger

135 Rhone Street [X] Via Efile/Email

P.O. Box 947 [X] Via US Mail, postage prepaid

Friday Harbor, WA 98250
ded@sanjuanco.com

Thomas C. Evans [ ] Via Facsimile

c/o Madison Park Law Offices [ ] Via Legal Messenger

4020 Eawst Madison Street, Suite 210 [X] Via Email

Seattle, WA 98122 [ ] Via US Mail, postage prepaid
206-527-8008

tom@maritimeinjury.com

kelsey@maritimeinjury.com

Attorney for Thomas C. Evans

Thomas C. Evans

PO Box 408

Olga, WA 98112
360-376=5987
tom{@maritimeinjury.com
kelsey@maritimeinjury.com

Attorney for Box Bay Shellfish Farm LLC

Dated this 15 day of June, 2018, at Seattle, Washington.

Karla Lopez

Karla Lopez, Executive Assistant
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Secretary of State

I, KIM WYMAN, Secretary of State of the State of Washington and custodian of its seal, hereby issue this

CERTIFICATE OF FORMATION

_BOX BAY SHELLFISH FARM LLC
A WA LIMITED LIABILITY COMPANY, effective on the date indicated below.

Effective Date: 02/23/2018
UBI Number: 604 230 821

Given under my hand and the Seal of the State
of Washington at Olympia, the State Capital

Y 78 Upr—
Kim Wyman, Sccretary of State
Date Issued: 02/23/2018




6/11/2018

Search Results

1 Result

Corporations - WA Secretary of State

View this business on a printer-friendly and bookmarkable page (/corps/business.aspx?ubi=604230821)

UBI #

Status

Expiration Date
Period of Duration

Business Type

604 230 821

ACTIVE
2/28/2019

PERPETUAL

WA LIMITED LIABILITY COMPANY

Date of Incorporation
State of Incorporation

Registered Agent

Governing Persons

hitps://www.sos.wa.govicorps/

2/23/2018
WASHINGTON

SECRETARY
4020 E MADISON ST SUITE 210
SEATTLE, WA 98112

KELSEY DEMETER
THOMAS EVANS
DONALD EICHELBERGER

Close
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: Filed

S n S Secretary of State
gk% } State of Washington
Office of the Secretary of State Date Filed: 02/23/2018

Corporations & Charities Division Effective Date: 02/23/2018
UBI #: 604 230 821

CERTIFICATE OF FORMATION

UBI NUMBER

UBI Number:
604 230 821

BUSINESS NAME

Business Name:
BOX BAY SHELLFISH FARM LLC

REGISTERED AGENT CONSENT

To change your Registered Agent, please delete the current Registered Agent below.
- Registered Agent Consent (Check One): - S U

[ am the Registered Agent. Use my Contact [nformation.

O

I am not the Registered Agent. 1 declare under penalty of perjury that the WA Limited Liability Company has in its records a
signed document containing the consent of the person or business named as registered agent to serve in that capacity. |
understand the WA Limited Liability Company must keep the signed consent document in its records, and must produce the
document on request.

RCW 23.95.4 15 requires that all businesses in Washington State have a Registered Agent.

Some of this information is prepopulated from information previously provided. Please make changes as necessary to provide
accurate information.

REGISTERED AGENT RCW 23.95.410

Registered Agent

Street Address Mailing Address
Name

4020 E MADISON ST, SUITE 210, SEATTLE, 4020 E MADISON ST, SUITE 210, SEATTLE,
WA, 98112-3150, USA WA, 98112-3150, USA

CERTIFICATE OF FORMATION

SECRETARY

Do you have a Certificate of Formation you would like to upload? - No
Certificate of Formation

OTHER PROVISIONS

Other Provisions:

This document is a public record. For more information visit www.s0s.wa.gov/coms




PRINCIPAL OFFICE

Phone;
206-527-8008

Email:
TOM@MARITIMEINJURY.COM

Street Address:
4020 E MADISON ST, SUITE 210, SEATTLE, WA, 981 12-3150, USA

Mailing Address:
4020 E MADISON ST, SUITE 210, SEATTLE, WA, 981 12-3150, USA

DURATION
Duration:
Perpetual
EFFECTIVE DATE
Effective Date
02/20/2018
EXECUTOR
. Executor Entity First Last .
Title Type Name———Name~ - Naye—— —Address e
. 4020 E MADISON ST, SUITE 210, SEATTLE, WA,
EXECUTOR INDIVIDUAL | THOMAS EVANS 98112-3150, USA
EXECUTOR INDIVIDUAL o KELSEY ' DEMETER gg?(l)z}é_: X;.D{]Sg :I ST, SUITE 210, SEATILE, WA,

RETURN ADDRESS FOR THIS FILING

Attention:

KELSEY DEMETER

Email:

KELSEY@MARITIMEINJURY.COM

Address:

4020 E MADISON ST, SUITE 210, SEATTLE, WA, 98112-3150, USA

UPLOAD ADDITIONAL DOCUMENTS

Do you have additional documents to upload? No

AUTHORIZED PERSON

M Iaman authorized person.

Person Type:
INDIVIDUAL

First Name:
THOMAS

Last Name:
EVANS

This document is a public record, For more information visit www.sos.wa. gov/corps
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Karla Lopez

From: Tom Evans <tom@maritimeinjury.com>
Sent: Thursday, May 11, 2017 12:02 PM

To: Dan Stabbert

Subject: Re: Cages

Dan, sorry for the delay, but hopefully not too much longer. Here is the plan. One, and only one, of the cages,
is fully loaded with oysters. I have to, with my friend from Seattle, move that last cage to the beach, unload the
oysters (we have been borrowing your wheeled carriers) and move them to reinforced bags that hang from the
East side of the slanted rocks in our front yard. We have moved all of the viable oysters for storage and further
grow ( it makes them meatier to be washed around on the rocks). I also have an underwater grow in the small
bay on the eastern part of our property. Now, once that last bag is emptied and moved I am giving all of the
remaining floating grow cages to Buck Bay on condition they come and remove them, along with the orange
floats, ropes etc. The Frog and Jimmy have also indicated some interest. Bottom line, everything should be
gone in [ would say, not less than 60 days. If you have any interest in keeping a floating cage you are more
than welcome to take one just not the last one with oysters, which is tied to the dock. Finally, our new
operation for getting oysters is to just pull a bag up from the 15 bags or so tied off on our front yard, open it,
take what you want, then close the top with the plastic ties we have left on site, through back into the water. one
over anytime, no need to call first.

Let me know if you have any questions. We are going to be in Hawaii for the next two weeks but I will have
email. Take care. Tom

Thomas C. Evans ¢ Injury at Sea
4020 East Madison Street, Suite 210, Seattle, WA 98112
Tel: 206.527.8008, Ext. 2 « Toll Free: 1.800. SEA. SALT
Cell: 206.499.8000 Fax: 206.527.0725
E-mail: tom@maritimeinjury.com www.injuryatsea.com
Please be advised that this e-mail and any files transmitted with it are confidential attorney-
client communication or may otherwise be privileged or confidential and are intended solely for
the individual or entity to whom they are addressed. If you are not the intended recipient, please do not read,
copy or retransmit this communication but destroy it immediately. Any unauthorized dissemination,
distribution or copying of this communication is strictly prohibited.

On May 11,2017, at 11:44 AM, Dan Stabbert <dan@stabbertmaritime.com> wrote:

Tom. Hope you are well. Tide is about half low and as you can see the cages and lines hanging are not too
pretty. Wondered when you can complete the transition? Thanks Dan



Karla Lopez

From: Dan Stabbert <dan@stabbertmaritime.com>
Sent: Friday, February 17, 2017 5:34 PM

To: Tom Evans

Subject: Oyster cages

Tom. The oyster cages tied to the float gangway are getting to be a mess. The lines hanging are damaging the lighting
channels and low tide has a menagerie of lines and floats hanging in the air. Same for the cages up in the storage area.
Do you mind squaring them away? Thanks. Dan

Sent from my iPhone




Karla Lopez

From: Tom <tom@maritimeinjury.com>
Sent: Saturday, February 18, 2017 11:39 AM
To: Dan Stabbert

Subject: Re: Oyster cages

dan notat all unforuntately events here in seattle have destroyed all of our time julias sister passed away a long
agoizing process at u w med she was here from philly on a visit this was followed by julias best friend dieing sort of the
same way in idaho and ive been at war with jim johnson of glacier fish with trial starting next week BUT 4 my plan is to
get rid of all of that stuff as psrt of dprimg cleaning three of the floaters are loaded with oysters the others are empty
my plan is to bring up s big load of longshoreman empty and remove all if the cages store them on oir proprty tansfer
the oysters to hanging bags on our rocks give me some more time we will get it done t Sent from my iPhone

> On Feb 17, 2017, at 5:33 PM, Dan Stabbert <dan@stabbertmaritime.com> wrote:
>

> Tom. The oyster cages tied to the float gangway are getting to be a

> mess. The lines hanging are damaging the lighting channels and low

> tide has a menagerie of lines and floats hanging in the air. Same for

> the cages up in the storage area. Do you mind squaring them away?

> Thanks. Dan

>

> Sent from my iPhone



Karla Lopez

From: Tom Evans <tom@maritimeinjury.com>
Sent: Sunday, April 16, 2017 1:26 PM

To: Dan Stabbert

Subject: Re: spring cleaning - Update

Thanks Dan. | have had Raul clean up the platform as best he can for the moment. There still are 2 cages but they have
been relocated and some of the stuff cleaned off of them. Of all the cages left only 2 have oysters in them, and those
two are crammed full. My friend and | are taking on each of these, one at a time, and transferring the oysters to the
hanging bags on the East side of the rocks of our front yard. Once we get these last two transferred, the entirety of the
floating cages should be removed shortly thereafter. | would like to make sure we agree on what ever would go
between the two pilings and would hope we can just leave it open - does this work for you? Tom

>O0n Apr 14, 2017, at 12:02 PM, Dan Stabbert <dan@stabbertmaritime.com> wrote:

>

> Tom: Thank you for the offer. We are going to focus our efforts on the greenhouse and small orchard. Let me know
what we can if anything to help you the balance of the move. Probably a good idea to get the balance moved before
they break free the rest of the way. Dan

. —_— e

>0n 3/21/17,9:34 AM, "Tom" <tom@maritimeinjury.com> wrote:

>

> hidan work progresses on transferring the grow operation to our wast side we have teo more filled cages to
transfer then the cages with live oysters will be done. | am going to have Raoul do a spring clean now of the plat form
just to make it look cleaner. Once ee get the next teo full cages transferred all of the others will be emptied. At that
point we will be bringing to shore and moving to the west the remsing cages. What to do with the 4 cages attached to
the two piles remains a dilemma. The State has offered to lease them to me to continue a very down scaled floating
grow from there. Open to ideas. | am not refilling the bins on the dock. If youwould like an empty floating cage for
your own grow happy to give you one. Let me know your thoughts. Tom

>

> Sent from my iPhone

>




Karla Lopez

From: Tom <tom@maritimeinjury.com>
Sent: Friday, May 26, 2017 8:40 PM
To: Dan Stabbert

Subject: Re: grow cages

Dan heard from Mark he came by needs to get his boat pressure washer says there is too much fowling on
them to lift in his boat until he blows the fowling off which is easy for him to do will be back soon will keep
you posted t

Sent from my iPhone

On May 25,2017, at 8:19 PM, Dan Stabbert <dan@stabbertmaritime.com> wrote:

Tom. Thanks and it's nice to be back. If you need help tomorrow just let me know and thanks for
the update. Dan

Sent from my iPhone

On May 25, 2017, at 8:15 PM, Tom Evans <tom@maritimeinjury.com> wrote:

Hi Dan, welcome home! Tomorrow, Mark from Buck Bay says he will come by
and take/remove the three grow cages on the first piling, and and the single grow
cage on the inner piling and associated gear/rope/floats. He is also interested in
taking all of the remaining grow cages and gear once we get the last grow cage
with oysters in it emptied. Also, all of the grow cages and gear have been
removed from the platform, which has also been cleaned up by Raoul. Hope you
guys are all well. Tom

Thomas C. Evans ¢ Injury at Sea
4020 East Madison Street, Suite 210, Seattle, WA 98112
E] Tel: 206.527.8008, Ext. 2 * Toll Free: 1.800. SEA. SALT
: Cell: 206.499.8000 Fax: 206.527.0725

E-mail: tom@maritimeinjury.com www.injuryatsea.com

Please be advised that this c-mail and any [files transmitted with it are confidential altorney-client communication or may
otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are addressed. [['you
are not the intended recipicent, please do not read, copy or retransmit this communication but destroy it immediately. Any
unauthorized dissemination, distribution or copying of this communication is strictly prohibited.



Karla Lopez

From: Tom <tom@maritimeinjury.com>
Sent: Friday, June 02, 2017 1:21 PM
To: Dan Stabbert

Cc: Julia Evans

Subject: Re: grow cages

dan julia went to buck bay and spoke with toni she said they definitely still want all of but msrk is gone today
buying fish unfortunately i am stuck in seattle my plan b is the frog and jimmy at one time he expressed
interest i am not selling i am giving them to whoever wants them and really can use them the only cage i want
to keep is the one loaded with oysters my plan c is to have stabbert marine

who take all of them except the one with oysters they are worth about 350 each but like i said they sre
available gratis i know its not your responsibility but do feel free anytime to take away to a holding area the
ones on the pile poles

i really do spologize for the eyesore i think it makes the modt sense to give msrk another day or two and tell
him if he doesnt get them asap then someone else will tell me about a b and ¢ above and if you want to move
some now hope both of you are well and sgain apologises for the delay tom

On Jun 2, 2017, at 8:09 AM, Tom <tom(@maritimeinjury.com> wrote:

Dan he told me he would take them the next day after i talked to him iam disappointed he did
not follow through both Mark and Tony very much want the cages Julia is on island and i am
in Seattle i will have julia go over there today and report back to you today more soon tom

Sent from my iPhone

On Jun 2, 2017, at 7:21 AM, Dan Stabbert <dan@stabbertmaritime.com> wrote:

Tom: When do you think Mark will be back? They aren’t getting any prettier©®
From: Tom Evans <tom@maritimeinjury.com>
Date: Friday, May 26, 2017 at 8:40 PM

To: Dan Stabbert <dan@stabbertmaritime.com>
Subject: Re: grow cages

Dan heard from Mark he came by needs to get his boat pressure washer says
there is too much fowling on them to lift in his boat until he blows the fowling off
which is easy for him to do will be back soon will keep you posted t

Sent from my iPhone

On May 25, 2017, at 8:19 PM, Dan Stabbert <dan@stabbertmaritime.com>
wrote:



Tom. Thanks and it's nice to be back. If you need help tomorrow
just let me know and thanks for the update. Dan

Sent from my iPhone

On May 25, 2017, at 8:15 PM, Tom Evans
<tom({@maritimeinjury.com> wrote:

Hi Dan, welcome home! Tomorrow, Mark from
Buck Bay says he will come by and take/remove the
three grow cages on the first piling, and and the
single grow cage on the inner piling and associated
gear/rope/floats. He is also interested in taking all
of the remaining grow cages and gear once we get
the last grow cage with oysters in it emptied. Also,
all of the grow cages and gear have been removed
from the platform, which has also been cleaned up
by Raoul. Hope you guys are all well. Tom

Thomas C, Evans « Injury at Sea
4020 East Madison Street, Suite 210, Seattle, WA 98112

Tel: 206.527.8008, Ext. 2 « Toll Free: 1.800. SEA. SALT
Cell: 206.499.8000 Fax: 206.527.0725

]

R

E-mail: tom@maritimeinjury.com www.injuryatsea.com

Please be advised that this c-mail and any [iles transmitted with it arc confidential attorney-client communication or r
otherwise be privileged or contidential and are intended solely for the individual or entity to whom they are addressec
arc not the intended recipient. please do not read. copy or retransmit this conumunication but destroy it immediately.
unauthorized dissemination, distribution or copying of this commumnication is strictly prohibited.
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Karla Lopez

From: Tom <tom@maritimeinjury.com>
Sent: Saturday, June 03, 2017 9:08 AM
To: Dan Stabbert

Subject: cages

dan if mark doesnt get the piling cages gone by the end of this weekend then monday morning i go to plan b it seemed
clear to julia he reslly does want them and can use them t

Sent from my iPhone




Karla Lopez

From: Tom Evans <tom@maritimeinjury.com>
Sent: Tuesday, June 06, 2017 4:47 PM

To: Dan Stabbert

Subject: Cages

Hi Dan - here is the plan for the remaining cages - I will be back on island late saturday pm. My friend was not
able to come up with me, but I think I can hand paddle the little inflatable boat out far enough to separate the
one cage that has oysters in it from the rest, and then have Mark come and take away all of the remaining stuff
except the cage with oysters. I have a couple of other people who I think will then help me move the oysters in
the one remaining cage to grow bags on our property. We may need to borrow your 2 wheelbarrows for a short
period of time if thats ok. One cage full of oysters fills up two wheelbarrows. Also, [ am bringing in some seed
which will likely be in 3 grow bags, completely submerged and tied off from our side of the dock. These will
not be there long as they are going right out to re-pant 6 submerged cages on our side. Wonder if you will be up
next week? If so, maybe see ya then. Let me know if you have any questions. Tom

Thomas C. Evans * Injury at Sea

4020 East Madison Street, Suite 210, Seattle, WA 98112

B Tel: 206.527.8008, Ext. 2 * Toll Free: 1.800. SEA. SALT
£ Cell: 206.499.8000 Fax: 206.527.0725

E-mail: tom@maritimeinjury.com www.injuryatsea.com

Please be advised that this e-mail and any files transmitted with it are confidential attorney-client communication or may
otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are addressed. If you
are not the intended recipient. please do not read. copy or retransmit this communication but destroy it immediately. Any
unauthorized dissemination, distribution or copying of this communication is strictly prohibited.



Karla LoEez

From: Tom Evans <tom@maritimeinjury.com>
Sent: Sunday, June 11, 2017 10:38 AM

To: Dan Stabbert

Subject: final clean up

Dan, I am up for the next few days and my intention is to have all of the deck work done before I leave. My
first priority is to get the new seed into the water in the cages which I moved to our side and sunk. This should
take a day or two. In between I will be down on the dock figuring out how to cut the cages and stuff loose for
Mark to pick up. Once again, there will be one, and only one, cage left which I will try to tie off on a pillar
support that is out of the way. When my friend gets back, we will unload and take that cage away.

[ wil try to spend a minimum amount of time around the dock. I will not be storing new seed there - it looks
like I will be able to get it into the cages here. Let me know if you have any questions. Tom

Thomas C. Evans * Injury at Sea
4020 East Madison Street, Suite 210, Seattle, WA 98112
E[ Tel: 206.527.8008, Ext. 2 » Toll Free: 1.800. SEA. SALT
£ Cell: 206.499.8000 Fax: 206.527.0725
E-mail: tom@maritimeinjury.com www.injuryatsea.com

Please be advised that this e-mail and any files transmitted with it are confidential attorney-client communication or may
otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are addressed. If you
are not the intended recipicnt, please do not read, copy or retransmit this communication but destroy it immediately. Any
unauthorized dissemination, distribution or copying of this communication is strictly prohibited.




Karla Lopez

From: Tom Evans <tom@maritimeinjury.com>
Sent: Sunday, June 11, 2017 11:39 AM

To: Dan Stabbert

Subject: Re: final clean up

Thanks Dan, I created the mess. I will clean it up. Take care. Tom

Thomas C. Evans ¢ Injury at Sea

4020 East Madison Street, Suite 210, Seattle, WA 98112
Tel: 206.527.8008, Ext. 2 « Toll Free: 1.800. SEA. SALT
Cell: 206.499.8000 Fax: 206.527.0725

E-mail: tom@maritimeinjury.com www.injuryatsea.com

B

Pleasc be advised that this ¢-mail and any files transmitted with it are confidential attorney-clicnt communication or may
otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are addressed. If you
are not the intended recipient, please do not read, copy or retransmit this communication but destroy it immediately. Any
unauthorized dissemination, distribution or copying of this communication is strictly prohibited.

On Jun 11,2017, at 11:01 AM, Dan Stabbert <dan@stabbertmaritime.com> wrote:

Tom: No worries. Im leaving this afternoon but if you need any help before that let me know. If there is something left
when we we get back the same offer. Dan

From: Tom Evans <tom@maritimeinjury.com>

Date: Sunday, June 11, 2017 at 10:37 AM

To: Dan Stabbert <dan@stabbertmaritime.com>

Subject: final clean up

Dan, I am up for the next few days and my intention is to have all of the deck work done before I leave. My
first priority is to get the new seed into the water in the cages which I moved to our side and sunk. This should
take a day or two. In between I will be down on the dock figuring out how to cut the cages and stuff loose for
Mark to pick up. Once again, there will be one, and only one, cage left which I will try to tie off on a pillar
support that is out of the way. When my friend gets back, we will unload and take that cage away.

I wil try to spend a minimum amount of time around the dock. I will not be storing new seed there - it looks
like I will be able to get it into the cages here. Let me know if you have any questions. Tom

[ — Thomas C. Evans ¢ Injury at Sea

4020 East Madison Street, Suite 210, Seattle, WA 98112
Tel: 206.527.8008, Ext. 2 * Toll Free: 1.800. SEA. SALT
Cell: 206.499.8000 Fax: 206.527.0725

E-mail: tom@maritimeinjury.com www.injuryatsea.com

Please be advised that this e-mail and any [iles transmitted with it are confidential attorney-client communication or may
otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are addressed. If you

1



Karla Loeez
L

From: Tom Evans <tom@maritimeinjury.com>
Sent: Wednesday, August 09, 2017 4:48 PM
To: Dan Stabbert

Subject: Re: cages

Dan, my plan was to have Raul move them up to the storage unit on our property, but he is not coming until
Saturday. If you need to have them moved sooner you can move them up and to the right of our pump house,
next to Julia s garden. | am in Seattle maybe for as long as the next 10 days, while Julia is on Island with
friends. The cages are not very heavy as they are empty. Don and | just stuck one cage each on top of your
two wheeled boxes and easily moved the ones we moved all the way down to the water on our side. Let me
know if you move them so I can alert Raul. He is also going to help us move the 2 that are still in the water.

Tom

Thomas C. Evans ¢ Injury at Sea

4020 East Madison Street, Suite 210, Seattle, WA 98112
Tel: 206.527.8008, Ext. 2 » Toll Free: 1.800, SEA. SALT
Cell: 206.499.8000 Fax: 206.527.0725

E-mail: tom@maritimeinjury.com www.injuryatsea.com
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Please be advised that this e-mail and any files transmitted with it are confidential attorney-client communication or may
otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are addressed. If you
are not the intended recipient, please do not read. copy or retransmit this communication but destroy it immediately. Any
unauthorized dissemination, distribution or copying of this communication is strictly prohibited.

On Aug 9, 2017, at 4:15 PM, Dan Stabbert <dan@stabbertmaritime.com> wrote:

Tom: We are having a family reunion here this weekend and people will begin arriving tomorrow and staying the
weekend. What are your plans with the cages down on the platform as they are fairly ripe? Thanks, Dan



Karla Loeez

From: Tom Evans <tom@maritimeinjury.com>
Sent: Wednesday, August 09, 2017 6:06 PM
To: Dan Stabbert

Subject: Re: cages - PS and PPS

Dan - we won’t have anybody on the water this weekend period so feel free to tie up to any of our buoys or
off-load, tie up on our side of the dock.

Also, fyi, the whole of San Juan County is closed to all shell specifies of shellfish consumption due to red tide.
Commercial operators are supposed to send in samples of each batch they intend to sell before they sel.
Unfortunately, | am aware of some who are not doing this. T

On Aug 9, 2017, at 4:48 PM, Tom Evans <tom@maritimeinjury.com> wrote:

- Dan; my-plan was to-have-Raul move them up to the storage unit on our property, but he'is not coming until -
Saturday. If you need to have them moved sooner you can move them up and to the right of our pump house,
next to Julias garden. | am in Seattle maybe for as long as the next 10 days, while Julia is on Island with
friends. The cages are not very heavy as they are empty. Don and | just stuck one cage each on top of your
two wheeled boxes and easily moved the ones we moved all the way down to the water on our side. Let me
know if you move them so | can alert Raul. He is also going to help us move the 2 that are still in the water.
Tom

Thomas C, Evans « Injury at Sea

4020 East Madison Street, Suite 210, Seattle, WA 98112
Tel: 206.527.8008, Ext. 2 » Toll Free: 1.800. SEA. SALT
Cell: 206.499.8000 Fax: 206.527.0725

E-mail: tomg@maritimeinjury.com www.injuryatsea.com

(]

L

Please be advised that this c-mail and any files transmitted with it are confidential attorney-client communication or may
otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are addressed. If you
are not the intended recipicnt, please do not read, copy or retransmit this communication but destroy it immediately. Any
unauthorized dissemination, distribution or copying of this communication is strictly prohibited.

On Aug 9, 2017, at 4:15 PM, Dan Stabbert <dan@stabbertmaritime.com> wrote:

Tom: We are having a family reunion here this weekend and people will begin arriving tomorrow and staying the
weekend. What are your plans with the cages down on the platform as they are fairly ripe? Thanks, Dan
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LGda Guernsex

From: Lynda Guernsey

Sent: Tuesday, June 19, 2018 4:42 PM
{ 'Gary N. McLean’

Suwoject: RE: Evans Motion to Strike: PAPLOO-18-0001 and PAPL00-18-0002
Hi Gary,

Per Erika Shook, the County will not be providing any response or other pleading regarding the recent filings.

Regards,
Lynda

Lynda Guernsey, Administrative Specialist Il — Direct Line (360) 370-7579
SAN JUAN COUNTY

DEPARTMENT OF COMMUNITY DEVELOPMENT
(360) 378-2354 | 135 Rhone Street | PO Box 947 | Friday Harbor, WA 98250

From: Gary N. McLean <mcleanlaw@me.com>

Sent: Tuesday, June 19, 2018 4:17 PM

To: Lynda Guernsey <LyndaG@sanjuanco.com>

Subject: Re: Evans Motion to Strike: PAPLOO-18-0001 and PAPL00-18-0002
Lynda —

2ived.

Question: Will the County be providing any response or other pleading addressing either of the recent filings? Please
check with Erika, and let me know.

Thank you.

GNMc

On Jun 19, 2018, at 10:50 AM, Lynda Guernsey <LyndaG@sanjuanco.com> wrote:

Hi Gary,
Please see the email below and attachment in regards to Evans appeals PAPLO0-18-0001 and 0002 of Stabbert

Lynda Guernsey, Administrative Specialist Il — Direct Line (360) 370-7579

SAN JUAN COUNTY

DEPARTMENT OF COMMUNITY DEVELOPMENT

(360) 378-2354 | 135 Rhone Street | PO Box 947 | Friday Harbor, WA 98250

From: Kelsey Demeter <kelsey@maritimeinjury.com>
Sent: Tuesday, June 19, 2018 10:45 AM
To: Erika Shook <erikas@sanjuanco.com>; Lynda Guernsey <LyndaG@sanjuanco.com>; Julie Thompson

1



- <JulieT@sanjuanco.com>; dan@stabbertmaritime.com; Community Development <cdp@sanjuanco.com>
Cc: Kelsey Demeter <kelsey@maritimeinjury.com>; Tom Evans <tom@maritimeinjury.com>
Subject: Motion to Strike: PAPLO0-18-0001 and PAPLO0-18-0002

Good Morning,

Attached please find a Motion to Strike on behalf to Thomas C. Evans and Box Bay Shellfish Farm
LLC.

Best,
Kelsey

Kelsey Demeter « Paralegal « Injury at Sea

N 4020 East Madison Street, Suite 210, Seattle, WA

" 98112

Tel: 206.527.8008 » Toll Free: 1.800. SEA. SALT

Fax: 206.527.0725

E-

mail: kelsey@maritimeinjury.com www.injuryatsea.com

INJURY AT SEA (

LME BERIR

Please be advised that this e-mail and any files transmitted with it are confidential attorney-client communication or
may otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are
addressed. If you are not the intended recipient, please do not read, copy or retransmit this communication but
destroy it immediately. Any unauthorized dissemination, distribution or copying of this communication is strictly
prohibited.

<Motion to Strike Stabbert Pleading.pdf>



anda Guernsez

From: Gary N. McLean <mcleanlaw@me.com>

Sent: Tuesday, June 19, 2018 4:17 PM

Lynda Guernsey

Suwject: Re: Evans Motion to Strike: PAPLOO-18-0001 and PAPLO0-18-0002
Lynda —

Received.

Question: Will the County be providing any response or other pleading addressing either of the recent filings? Please
check with Erika, and let me know.

Thank you.

GNMc

On Jun 19, 2018, at 10:50 AM, Lynda Guernsey <LyndaG(@sanjuanco.com> wrote:

Hi Gary,
Please see the email below and attachment in regards to Evans appeals PAPLOO-18-0001 and 0002 of Stabbert

Lynda Guernsey, Administrative Specialist Il — Direct Line (360) 370-7579

SAN JUAN COUNTY

DEPARTMENT OF COMMUNITY DEVELOPMENT

(360) 378-2354 | 135 Rhone Street | PO Box 947 | Friday Harbor, WA 98250

From: Kelsey Demeter <kelsey@maritimeinjury.com>

Sent: Tuesday, June 19, 2018 10:45 AM

To: Erika Shook <erikas@sanjuanco.com>; Lynda Guernsey <LyndaG@sanjuanco.com>; Julie Thompson
<JulieT@sanjuanco.com>; dan@stabbertmaritime.com; Community Development <cdp@sanjuanco.com>
Cc: Kelsey Demeter <kelsey@maritimeinjury.com>; Tom Evans <tom@maritimeinjury.com>

Subject: Motion to Strike: PAPLO0-18-0001 and PAPL0OO-18-0002

Good Morning,

Attached please find a Motion to Strike on behalf to Thomas C. Evans and Box Bay Shellfish Farm
LLC.

Best,
Kelsey



Kelsey Demeter « Paralegal » Injury at Sea

N 4020 East Madison Street, Suite 210, Seattle, WA

X 98112

Tel: 206.527.8008 « Toll Free: 1.800. SEA. SALT

Fax: 206.527.0725

E-

mail: kelsey@maritimeinjury.com www.injuryatsea.com

AN

INJURY AT S

Please be advised that this e-mail and any files transmitted with it are confidential attorney-client communication or
may otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are
addressed. If you are not the intended recipient, please do not read, copy or retransmit this communication but

destroy it immediately. Any unauthorized dissemination, distribution or copying of this communication is strictly
prohibited.

<Motion to Strike Stabbert Pleading.pdf>



Lynda Guernsey

From: Lynda Guernsey

Sent: Tuesday, June 19, 2018 10:51 AM

T Gary N. MclLean

Su.,<ct: FW: Evans Motion to Strike: PAPLO0-18-0001 and PAPLO0-18-0002
Attachments: Motion to Strike Stabbert Pleading.pdf

Hi Gary,

Please see the email below and attachment in regards to Evans appeals PAPLO0-18-0001 and 0002 of Stabbert

Lynda Guernsey, Administrative Specialist It — Direct Line (360) 370-7579

SAN JUAN COUNTY

DEPARTMENT OF COMMUNITY DEVELOPMENT

(360) 378-2354 | 135 Rhone Street | PO Box 947 | Friday Harbor, WA 98250

From: Kelsey Demeter <kelsey@maritimeinjury.com>

Sent: Tuesday, June 19, 2018 10:45 AM

To: Erika Shook <erikas@sanjuanco.com>; Lynda Guernsey <LyndaG@sanjuanco.com>; Julie Thompson
<JulieT@sanjuanco.com>; dan@stabbertmaritime.com; Community Development <cdp@sanjuanco.com>
Cc: Kelsey Demeter <kelsey@maritimeinjury.com>; Tom Evans <tom@maritimeinjury.com>

Subject: Motion to Strike: PAPLO0-18-0001 and PAPLO0-18-0002

Good Morning,
/ 1ed please find a Motion to Strike on behalf to Thomas C. Evans and Box Bay Shellfish Farm LLC.

Best,
Kelsey

Kelsey Demeter - Paralegal « Injury at Sea
Lo 4020 East Madison Street, Suite 210, Seattle, WA
’ 98112
Tel: 208.527.8008 « Toll Free: 1.800. SEA. SALT
Fax: 206.527.0725
E-
mail: kelsey@maritimeinjury.com www.injuryatsea.com

INJURY AT SEA

Please be advised that this e-mail and any files transmitted with it are confidential attorney-client communication or
may otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are
addressed. If you are not the intended recipient, please do not read, copy or retransmit this communication but
destroy it immediately. Any unauthorized dissemination, distribution or copying of this communication is strictly
prohibited.



Lynda Guernsey

From: Kelsey Demeter <kelsey@maritimeinjury.com>

Sent: Tuesday, June 19, 2018 10:45 AM

T Erika Shook; Lynda Guernsey; Julie Thompson; dan@stabbertmaritime.com; Community
Development

Cc: Kelsey Demeter; Tom Evans

Subject: Motion to Strike: PAPLO0-18-0001 and PAPLO0O-18-0002

Attachments: Motion to Strike Stabbert Pleading.pdf

Good Morning,

Attached please find a Motion to Strike on behalf to Thomas C. Evans and Box Bay Shellfish Farm LLC.

Best,
Kelsey

Kelsey Demeter « Paralegal « Injury at Sea

4020 East Madison Street, Suite 210, Seattle, WA
98112

Tel: 206.527.8008 « Toll Free: 1.800. SEA. SALT

Fax: 206.527.0725

E-

mail: kelsey@maritimeinjury.com www.injuryatsea.com

Please be advised that this e-mail and any files transmitted with it are confidential attorney-client communication or
m "erwise be privileged or confidential and are intended solely for the individual or entity to whom they are

ac sed. If you are not the intended recipient, please do not read, copy or retransmit this communication but
destroy it immediately. Any unauthorized dissemination, distribution or copying of this communication is strictly
prohibited.
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BEFORE THE SAN JUAN COUNTY HEARING EXAMINER

PAPL00-18-0001
THOMAS C. EVANS, BOX BAY PAPL00-18-0002

SHELLFISH FARM LLC,
Appellants
MOTION TO STRIKE IMPROPERLY

FILED PLEADINGS — RESPONDENTS
V. MOTION TO DISMISS

DAN AND CHERYL STABBERT; SAN JUAN

COUNTY PLANNING DEPARTMENT, NOTE FOR CONSIDERATION

Upon Receipt

Respondents

INTRODUCTION

Having now fired his attorneys, Stabbert proceeds pro se. His document entitled
"Motion To Dismiss" is long on personal amines and short on legal argument. Stabbert seems
to have come to the conclusion his best argument is proving Evans is a "bad neighbor".
Stabbert’s 32 pages consist almost entirely of venomous allegations stretching back years. If
we are bad neighbors then we apologize. We do not share Stabbert’s animus. We believe them
to be family-oriented societal neighbors who, like us, never have and never would do anything
to intentionally interfere with the quiet use and enjoyment of each of our respective properties.
Evans will file a separate and additional response to the legitimate legal argument of Stabbert 's

Motion by June 29, if Evans' motion is not granted as of that time.

MOTION TO DISMISS - 1
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1. AS A PRO-SE LITIGANT STABBERT IS ACCOUNTABLE TO THE SAME RULES
OF PROCEDURE AND SUBSTANTIVE LAW AS AN ATTORNEY

Stabbert must comply with the same rules of administrative procedure and substantive
law in the same way as if represented by counsel. Being pro se does not excuse him from any
of the critical rules related to proper legal procedure and the requirements of law. This is
especially important with respect to his "Motion To Dismiss." It absolutely fails to comply
with multiple pleading and other rule requirements and for that reason it should be stricken and
the document returned to him.

In the case of In Re Decertification of Martin 154 Wn. App. 252 (2009) a police officer
decided to represent himself, pro se at a civil service hearing. Martin, a police officer, had been
de-certified for misconduct while serving as a deputy sheriff. Martin claimed he had not kept
the drivers license of someone he stopped for a traffic offense when, in fact, he lied. Under the
civil service commissions rules, any objection to the fairness of the panel had to be made prior
to the commencement of the hearing. Martin claimed ignorance to that requirement and did not
raise fairness objections until a Superior Court appeal. This was just one of many errors Martin
made acting pro-se. The Superior Court held, as a pro se litigant, Martin need not be held to the
same high standard as other appellants represented by lawyers. The Court of Appeals ruled
firmly to the contrary. Its ruling very clearly states a pro-se litigant is strictly accountable to
the rules just as if he/she were represented by counsel:

“Mr. Martin proceeded pro-se at the commission hearing.
A pro-se litigant is held to the same rules of procedure
and substantive law as an attorney.” Citing to
-Westberg vs. All-Purpose Structures, 86 Wn.App. 405, 411 (1997)
Stabbert falls incredibly short of meeting minimum requirements for filing this pleading.
The rules of this administrative hearing process, substantive law, and those of SJC Chapter
2.22, have not been followed. In reality, he has not actually filed any motion on any matter, let

alone a motion to dismiss.

II. STABBERT HAS NOT ACTUALLY FILED ANY MOTION:
Stabbert's pleading, "Motion To Dismiss" is filed under "FILE NO. PPROVO-17-0065".
There is no such file. The hearing appeal has two file Nos: PAPL00-18-0001 and PAPL00-18-

MOTION TO DISMISS - 2
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0002. Any attorney filing a pleading under a cause numbers that does not exist would promptly
have that pleading returned. That is exactly what should happen here. If Stabbert can't even get
the filing numbers correct, then he should be held accountable just like any attorney. Evans
paid $1,200.00 as required for two appeals and has carefully filed all pleadings and documents
in the two separate appeal files as required. The Examiner may not "bend the rules" and let
Stabbert file papers on files that don’t exist. If Stabbert acting pro-se doesn't pay attention to
the simple requirement of filing under a proper cause number, where will it end? Will the
Examiner now make up a special set of rules just for Stabbert?

The Hearing Examiners own rules require proper filing and service, and failure to
properly file and serve within the required time period is considered jurisdictional. See: SJC
2.22.200 (F)(6)(a) "Filing and Service". Stabbert was Ordered to file any motions by June 15,
2018. That timeline has now passed and there are no motions from Stabbert in either of these

two appeals.

IT1. STABBERT’S SUPPOSED VERIFICATION IS COMPLETELY DEFECTIVE
AND ANY FACT ASSERTIONS IN HIS MOTION ARE UNVERIFIED

Another rule Stabbert has simply ignored is what it takes for a statement to be under
oath or verified. At page 33 Stabbert signs his motion document and adds: "I, Dan Stabbert do
swear and affirm the above and forgoing statements regarding the impacts from VRBO
occupancy are true and correct to my best information and belief"." This is a meaningless
statement. It in no way recites that Stabbert is making a sworn oath under penalty of perjury or
the other jurisdictional language required by RCW 9A.72.085.

Once again, Stabbert may not be excused from improperly stating this very basic
required language for the making a true sworn statement. Cases are routinely dismissed for
these failures, often with prejudice. One such example is Brackman v. City of Lake Forest
Park 163 Wn. App. 889 (2011). There, the City was attempting to appeal for trial de-novo
from a mandatory mediation judgment. MAR 7.1(a) required verified proof of service. The
office paralegal made a declaration of service much like Stabbert’s. The Court stated:
"Because the certificate was not made under penalty of perjury, it did not meet the mandatory
statutory requirements for an unsworn certification under RCW 9A.72.085” The City's appeal

was thrown out and the City was deprived of an appeal resulting in its having to pay the

MOTION TO DISMISS - 3
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Judgment as entered. See also: Johnson v. King County 148 Wn.App. 220 (2009) There, a
litigant was required to file a sworn affirmation before commencing a personal injury claim.
Once again, the claim form did not contain the required under penalty of perjury affirmation

and the case was dismissed.

IV. STABBERTS MOTION DOCUMENTS ARE MOSTLY STATEMENTS OF
PERSONAL ANIMUS AND THESE DEROGATORY COMMENTS SHOULD BE
STRICKEN FROM THE RECORD

As stated above, virtually all of Stabbert’s motion documents consist of statements of
personal animus. This has no part in this hearing. The goal is not to prove Evans is a "bad
neighbor". The goal is to argue the legal points. Lets view this the way it should be viewed —

an honest difference of opinion of legal matters to be settled through proper legal process.

V. CONCLUSION AND CLOSE:

Stabbert’s motion documents should be returned as unfiled. Not filing pleadings in a

proper format and correct cause number may not be excused. Stabbert is not privileged to
ignore or not comply with the same rules every appellant must comply with. Stabbert has not
made any actual statement under penalty of perjury — these statements are not useable in this
proceeding as sworn testimony. Finally, personal animus has no place in this hearing. It’s not

about who is the best neighbor. It’s about following the rules and respect for both parties rights.

Respectfully submitted this 19" day of June, 2018

/s/ Thomas C. Evans
Thomas C. Evans, pro se

/s/ Thomas C. Evans
Thomas C. Evans, Manager
Box Bay Shellfish Farm LLC

MOTION TO DISMISS - 4




10

11

12

13

14

15

16

17

18

19

20

21

CERTIFICATE OF SERVICE

I certify under penalty of perjury under the laws of the State of Washington that on this
date I served the above document on the following individuals in the manner identified.

San Juan Hearing Examiner . _

Department of Community Development [X] Vfa Email _ ,
P.O. Box 947 [X] Via US Mail, postage prepaid
Friday Harbor, WA 98250

dcd@sanjuanco.com

LyndaG@sanjuanco.com

EricaS@sanjuanco.com

JulieT@sanjuanco.com

Dan Stabbert

dan@stabbertmaritime.com

2629 NW 54" St., #201 [X] Via Email

Seattle, WA 98107 [X] Via US Mail, postage prepaid

P: 206-547-6161

F: 206-547-6010

Dan & Cheryl Stabbert
Dan Stabbert, pro se

Dated this 19" day of June, 2018

s/ Kelsey Demeter
Kelsey Demeter, Paralegal

CERTIFICATE OF SERVICE MADISON PARK LAW OFFICES
4020 EAST MADISON STREET, SUITE 210,

SEATTLE, WASHINGTON 98112

TELEPHONE {206]) 527-8008 » rax (206} 527-0725
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Lynda Guernsey

From: Lynda Guernsey

Sent: Wednesday, June 20, 2018 3:00 PM

( Gary N. McLean

Suwuject: FW: PAPL00-18-001 & PAPL00-18-002
Hi Gary,

Please see the email below from Tom Evans regarding his appeals PAPL00-18-0001 and 0002.

Regards,
Lynda

Lynda Guernsey, Administrative Specialist Il — Direct Line (360) 370-7579

SAN JUAN COUNTY

DEPARTMENT OF COMMUNITY DEVELOPMENT

(360) 378-2354 | 135 Rhone Street | PO Box 947 | Friday Harbor, WA 98250

From: Tom <tom@maritimeinjury.com>

Sent: Tuesday, June 19, 2018 5:02 PM

To: Karla Lopez <KarlaL@stabbertmaritime.com>

Cc: Julie Thompson <JulieT@sanjuanco.com>; Lynda Guernsey <LyndaG@sanjuanco.com>; Erika Shook
<erikas@sanjuanco.com>; Dan Stabbert <dan@stabbertmaritime.com>; kelsey@maritimeinjury.com; Community Development
<cdp@sanjuanco.com>

S+ "fect: Re: PAPLO0-18-001 & PAPL0O0-18-002

For SJC to set a double standard is illegal, immoral, reversible error. People who think all that is required is a simple apology
don’t understand the law. This case is undoubtedly going to be heard by the Applellate Courts. If SIC wants to set a State wide
example of what an illegal quasi judicial looks like be my guest. Fair due process is not made up of “so sorry.” Re read the Lake
Forest Park case. Please send me notice this illegal filing has been stricken. Likewise the fact statements are not verified. Thomas
C Evans

Sent from my iPhone

OnJun 19, 2018, at 3:29 PM, Karla Lopez <KarlaL@stabbertmaritime.com> wrote:

Good Afternoon Julie,

I wish to offer my apologies for referencing only our SJC Permit File # PPROVO-17-0065 in my email
motion which was dated last Friday, June 15, 2018. I would like to include for our appeal reference #
PAPLO00-18-0001 & PALLO00-18-0002. This is our first time navigating through such a legal maze I will
ensure to be more cautious in the future to avoid a similar mistake.

Thank you for your understanding,

Karla Lopez

Executive Assistant

Stabbert Maritime

p:206.204.4132 m: 206.383.1253

a:2629 NW 54th Street # 201, Seattle, WA 98107

w:StabbertMaritime.com e: KarlaL@StabbertMaritime.com



Lynda Guernsey

From:
Sent:

Ce

Subject:

Tom <tom@maritimeinjury.com>

Tuesday, June 19, 2018 5:02 PM

Karla Lopez

Julie Thompson; Lynda Guernsey; Erika Shook; Dan Stabbert; kelsey@maritimeinjury.com;
Community Development

Re: PAPL00-18-001 & PAPLO0-18-002

For SJC to set a double standard is illegal, immoral, reversible error. People who think all that is required is a simple apology
don’t understand the law. This case is undoubtedly going to be heard by the Applellate Courts. If SJIC wants to set a State wide
example of what an illegal quasi judicial looks like be my guest. Fair due process is not made up of “so sorry.” Re read the Lake
Forest Park case. Please send me notice this illegal filing has been stricken. Likewise the fact statements are not verified. Thomas

C Evans

Sent from my iPhone

OnJun 19, 2018, at 3:29 PM, Karla Lopez <KarlaL@stabbertmaritime.com> wrote:

Good Afternoon Julie,

I wish to offer my apologies for referencing only our SJC Permit File # PPROVO-17-0065 in my email
motion which was dated last Friday, June 15, 2018. I would like to include for our appeal reference #
PAPL00-18-0001 & PALLO00-18-0002. This is our first time navigating through such a legal maze I will
ensure to be more cautious in the future to avoid a similar mistake.

Thank you for your understanding,

Karla Lopez

Executive Assistant
Stabbert Maritime

p:206.204.4132 m: 206.383.1253
a:2629 NW 54th Street # 201, Seattle, WA 98107

w:StabbertMaritime.com e: KarlaL@StabbertMaritime.com



anda Guernsex
o~ ]

From: Lynda Guernsey

Sent: Tuesday, June 19, 2018 4:39 PM

{ Gary N. McLean

Suoject: FW: PAPL0O-18-001 & PAPL0O0-18-002
Hi Gary,

Please see the email below from Stabbert regarding the Evans appeals PAPLo0-18-0001 and 0002.

Regards,
Lynda

Lynda Guernsey, Administrative Specialist Il — Direct Line (360) 370-7579

SAN JUAN COUNTY

DEPARTMENT OF COMMUNITY DEVELOPMENT

(360) 378-2354 | 135 Rhone Street | PO Box 947 | Friday Harbor, WA 98250

From: Karla Lopez <KarlaL@stabbertmaritime.com>

Sent: Tuesday, June 19, 2018 3:30 PM

To: Julie Thompson <JulieT@sanjuanco.com>

Cc: Lynda Guernsey <LyndaG@sanjuanco.com>; Erika Shook <erikas@sanjuanco.com>; Dan Stabbert
<dan@stabbertmaritime.com>; Karla Lopez <KarlaL@stabbertmaritime.com>; kelsey@maritimeinjury.com; Tom
<tom@maritimeinjury.com>; Community Development <cdp@sanjuanco.com>

£ " lect: PAPLOO-18-001 & PAPL0OO-18-002

‘Good Afternoon Julie,

I wish to offer my apologies for referencing only our SJC Permit File # PPROVO-17-0065 in my email motion which
was dated last Friday, June 15, 2018. I would like to include for our appeal reference # PAPL00-18-0001 & PALLOO-
18-0002. This is our first time navigating through such a legal maze I will ensure to be more cautious in the future to
avoid a similar mistake.

Thank you for your understanding,

Karla Lopez

Executive Assistant

Stabbert Maritime

1:206.204.4132 m: 206.383.1253

a:2629 NW 54th Street # 201, Seattle, WA 98107

STABBERT 4Z8 MARITIME

w:StabbertMaritime.com e KarlaL @StabbertMaritime.com




Lynda Guernsey

From: Karla Lopez <KarlaL@stabbertmaritime.com>

Sent: Tuesday, June 19, 2018 3:30 PM

T Julie Thompson

c. Lynda Guernsey; Erika Shook; Dan Stabbert; Karla Lopez; kelsey@maritimeinjury.com; Tom;
Community Development

Subject: PAPL00-18-001 & PAPL0O-18-002

Good Afternoon Julie,

I wish to offer my apologies for referencing only our SJC Permit File # PPROVO-17-0065 in my email motion which
was dated last Friday, June 15, 2018. T would like to include for our appeal reference # PAPL00-18-0001 & PALLO0O-
18-0002. This is our first time navigating through such a legal maze I will ensure to be more cautious in the future to
avoid a similar mistake.

Thank you for your understanding,

Karla Lopez

Executive Assistant

Stabbert Maritime

1:206.204.4132 1. 206.383.1253

52629 NW 54th Street # 201, Seattle, WA 98107

BHLH@MWHW

w:BiabberiMantime com & Kaval @StabbertMaritime.com
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Lynda Guernsey

From: Lynda Guernsey

S Wednesday, June 20, 2018 3:08 PM

~ / Gary N. McLean

Subject: FW: Evans/Box Bay adv. Stabbert: PAPLO0-18-0001 and PAPLO0-18-0002
Attachments: 6-20-18 Ltr.pdf

Hi Gary,

Please see the email below and attachment regarding the Evans appeals of Stabbert PAPLO0-18-0001 and 0002.

Regards,
Lynda

Lynda Guernsey, Administrative Specialist Il — Direct Line (360) 370-7579

SAN JUAN COUNTY

DEPARTMENT OF COMMUNITY DEVELOPMENT

(360) 378-2354 | 135 Rhone Street | PO Box 947 | Friday Harbor, WA 98250

From: Kelsey Demeter <kelsey@maritimeinjury.com>

Sent: Wednesday, June 20, 2018 2:11 PM

To: Erika Shook <erikas@sanjuanco.com>; Julie Thompson <JulieT@sanjuanco.com>; Community Development
<cdp@sanjuanco.com>; Lynda Guernsey <LyndaG@sanjuanco.com>

Cc: Kelsey Demeter <kelsey@maritimeinjury.com>; dan@stabbertmaritime.com; karlal@stabbertmaritime.com
Sub]ect: Evans/Box Bay adv. Stabbert: PAPLO0O-18-0001 and PAPLO0-18-0002

Good Afternoon,

Please find correspondence from Mr.Evans on behalf of himself and Box Bay Shellfish Farm LLC.

Best,
Kelsey Demeter

Kelsey Demeter « Paralegal * Injury at Sea

4020 East Madison Street, Suite 210, Seattle, WA
98112

Tel: 206.527.8008 * Toll Free: 1.800. SEA. SALT

Fax: 206.527.0725

E-

mail: kelsey@maritimeinjury.com www.injuryatsea.com

INJURY AT SEA

Please be advised that this e-mail and any files transmitted with it are confidential attorney-client communication or
may otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are
addressed. If you are not the intended recipient, please do not read, copy or retransmit this communication but
destroy it immediately. Any unauthorized dissemination, distribution or copying of this communication is strictly
prohibited.



Lynda Guernsey

From: Kelsey Demeter <kelsey@maritimeinjury.com>

Sent: Wednesday, June 20, 2018 2:11 PM

( Erika Shook; Julie Thompson; Community Development; Lynda Guernsey
G Kelsey Demeter; dan@stabbertmaritime.com; karlal@stabbertmaritime.com
Subject: Evans/Box Bay adv. Stabbert: PAPL00-18-0001 and PAPLO0-18-0002
Attachments: 6-20-18 Ltr.pdf

Good Afternoon,

Please find correspondence from Mr.Evans on behalf of himself and Box Bay Shellfish Farm LLC.

Best,
Kelsey Demeter

Kelsey Demeter ¢ Paralegal ¢ Injury at Sea

4020 East Madison Street, Suite 210, Seattle, WA
98112

Tel: 206.527.8008 « Toll Free: 1.800. SEA. SALT

Fax: 206.527.0725

E-

mail: kelsey@maritimeinjury.com www.injuryatsea.com

INJURY AT SEA

TIME INIURY ASSISTANCE

Please be advised that this e-mail and any files transmitted with it are confidential attorney-client communication or

mav otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are
ssed. If you are not the intended recipient, please do not read, copy or retransmit this communication but

G. .oy it immediately. Any unauthorized dissemination, distribution or copying of this communication is strictly

prohibited.



THOMAS C. EVANS

June 20, 2018

US Mail and E-mail

ded@sanjuanco.com
LyndaG@sanjuanco.com
EricaS@sanjuanco.com
JulieT@sanjuanco.com

Attn: San Juan Hearing Examiner
Department of Community Development
PO Box 947

Friday Harbor, WA 98250

" Karla Lopez c/o Stabbert Maritime
karla@stabbertmaritime.com

Dan Stabbert
dan@stabbertmaritime.com
2629 NW 54" St., #201
Seattle, WA 98107

Re: Unauthorized Practice of Law — Karla Lopez: Stabbert Maritime document selection and filing
under PPROVO-17-0065 opposed to PAPL00-18-001 & PAPL00-18-002

Good Afternoon:

We received an email from Karla Lopez yesterday, June 19, 2018 at 3:30 PM. Therein Ms.
Lopez appears to be acting on behalf of and intending to represent Mr. Stabbert in the above
proceedings. The e-mail states in pertinent part:

“I wish to offer apologizes for referencing only our SJC
Permit... in my email motion dated last Friday June 15, 2018...
I would like to include for our appeal Ref. # PAPL00-18-0001
and PAPLL00-18-002. This is our first time navigating
through such a legal maze I will ensure to be more cautious
in the future to avoid a similar mistake.”

The above suggests Ms. Lopez will be handling the "legal maze" and sends apologizes for
improperly filing a determinative motion. A personal secretary may certainly mail documents,
and handle secretarial tasks. But selecting filing numbers and being responsible for a "legal
maze" is something entirely different and rises to the level of unauthorized practice of law.

4020 EAST MADISON STREET

SUITE 210

SEATTLE, WA 98112

(206) 527-8008 N

FAX (206) 527-0725 EMAIL tom@maritimeinjury.com
TOLL FREE 1-800-SEA-SALT

www.injuryatsea.com




A quasi-judicial proceeding, which this clearly is, is not intended to be a playground for someone
wanting to play lawyer. A quasi-judicial proceeding is in very many ways just like a trial
proceeding in Superior Court, with very serious potential rulings affecting participant’s property
rights. A failure in fundamental procedure, including allowing unauthorized persons to represent
parties, is grounds for vacation of the proceedings.

Ms. Lopez and Mr. Stabbert appear to have no concept of the seriousness of the legal
proceedings in which they are now engaged. This is not a "permit counter" where no specific
rules apply. This is equivalent to a Court of Law which will make findings of fact, legal rulings,
verbatim record of proceedings. The Examiner has the responsibility to enforce required
procedure.

Under State statue case law, and SJC 2.22.200(F)(6)(a), and the State penal code, Ms. Lopez
is practicing law without a license, and may not represent Mr. Stabbert (who has the right to
appear pro se, so long as he does it on his own) and is subject to potential criminal prosecution
under RCW 18.130.190. Please see PDFs attached which contain copies of the referenced State
statue, as well as a copy of a criminal case where an individual was convicted of the crime of
practicing law without a license. See: State v. Hunt 75 Wn. App. 795 (1995).

Choosing case numbers for filing, determining whether or not to file in one or both of these
proceedings, improperly filing critical pleadings, filing improperly certified testimony, and filing
pleadings that are viciously personal, are all evidence of the unauthorized practice of law.

If I receive one more email, piece of paper, or other evidence of Ms. Lopez's participation in
these proceedings on a representation basis (secretarial acts are obviously ok), I will refer the
documentation involved to and file a request with the Washington State Bar Association to look
into her Unauthorized Practice of Law. Further, if they do, in the future, find unauthorized
practice of law, [ will ask for a referral to the King County Prosecutors Office for the filing of
criminal a criminal complaint.

At this point, the Examiner needs to take control of these proceedings — advise Mr. Stabbert that
he may, and only him personally, undertake all of the activities described as the practice of law,
but in so doing is will be held accountable for the same professional conduct of an attorney.
(Hangman Ridge Training Stables v. Safeco, 33 Wn. App. 129 (1982). Further, the Examiner
must not excuse the inexcusable. The Motion To Dismiss was not properly filed and is no longer
timely. The defective and unsworn statements made by Mr. Stabbert should be stricken and the
document should be returned to Mr. Stabbert.

I trust I have made my position very clear. I expect direction and a determination on these issues
and in a timely fashion.

Very Truly Yours,

/s/ Thomas C. Evans /s! Thomas C. Evans

Thomas C. Evans Thomas C. Evans
Pro se - Box Bay Shellfish Farm LLC




ATTACHMENTS:

State v. Hunt 75 Wn. App. 795 (1995)
Wash. GR 24
RCW 2.48.180

RCW 18.130.190
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State v. Hunt

Court of Appeals of Washington, Division Two
July 28, 1994, Filed
No. 15560-5-11
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75 Wn. App. 795 *; 1894 Wash. App. LEXIS 408 **; 880 P.2d 96

THE STATE OF WASHINGTON, Respondent, v.
JERRY NATHAN HUNT, Appellant.

Subsequent History: [**1] Order Granting Motions to
Publish Opinion September 20, 1994, Reported at: 1994
Wash. App. LEXIS 407. Petition for Review Denied
December 7, 1994, Reported at: 125 Wn.2d 1009, 889
P.2d 498, 1994 Wash. LEXIS 758.

Core Terms

practice of law, settlement, instructions, counts,
documents, pro se, services, unconstitutionally vague,
unlawful practice, cases, proscribed, paralegal, checks,
theft, preparation, accounting, drafted, lawyers

Case Summary

Procedural Posture

Defendant paralegal sought review of the decision of the
Superior Court of Kitsap County (Washington), which
convicted him of the unlawful practice of law, a
misdemeanor, in violation of Wash. Rev. Code §
2.48.180. He was also convicted of operating as a
collection agency without a license and for theft.

Overview

Although he did not represent himself as an attorney,
defendant performed legal research, drafted pleadings,
and performed other such legal work for his clients. The
State demonstrated that he had poorly represented
some of his clients and acted unethically. Defendant
appealed his conviction and on review, the court
affirmed. The court held that Wash. Rev. Code §
2.48. 180, which prohibited the unlawful practice of law,
was not unconstitutionally vague, that the evidence was
sufficient to convict him on the theft and collection
agency counts, and that the jury instructions related to

the unlawful practice of law charges were not
erroneous. The court found that the nature and
character of the services he performed, which included
preparing forms and interceding during a hearing, were
in clear violation of the law, which prohibited an
unlicensed person from conducting such activities. The
Due Process Clauses of the Fifth and Fourteenth
Amendments, § 2.48.180, and the phrase "practice law"
were sufficiently defined to prevent inordinately arbitrary
enforcement. Further, the definition of the challenged
phrase allowed an ordinary person to know that §
2.48.180 proscribed his conduct.

Outcome

The court affirmed defendant's conviction for the
unlawiul practice of law and on theft and collection
agency violations.

LexisNexis® Headnotes

Legal Ethics > Unauthorized Practice of Law
HN1[.";:] Legal Ethics, Unauthorized Practice of Law

See Wash. Rev. Stat. § 2.48.180.

Criminal Law & Procedure > Appeals > Standards of
Review > General Overview

Governments > Legislation > Interpretation
Governments > Legislation > Vagueness
HNZ[.“:.] Appeals, Standards of Review

When a criminal statute does not define words alleged
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to be unconstitutionally vague, the reviewing court looks
to existing law, ordinary usage, and the general purpose
of the statute to determine whether the statute meets
constitutional requirements of clarity. The reviewing
court presumes that a statute is constitutional; the
burden is on the challenger to prove otherwise beyond a
reasonable doubt.

Constitutional Law > ... > Fundamental
Freedoms > Judicial & Legislative
Restraints > Overbreadth & Vagueness of
Legislation

Criminal Law & Procedure > Appeals > Standards of
Review > General Overview

Governments > Legislation > Vagueness

Constitutional Law > Bill of Rights > Fundamental
Freedoms > General Overview

Constitutional Law > ... > Fundamental
Freedoms > Judicial & Legislative
Restraints > General Overview

Governments > Legislation > Interpretation

HNZE]  Judicial &  Legislative
Overbreadth & Vagueness of Legislation

Restraints,

Unless the challenger claims a violation of First
Amendment rights, a reviewing court evaluates the
statute by looking to the facts of the particular case. The
challenged law is tested for unconstitutional vagueness
by inspecting the actual conduct of the party who
challenges the ordinance and not by examining
hypothetical situations at the periphery of the
ordinance's scope.

Constitutional Law > Substantive Due
Process > Scope

Governments > Legislation > Overbreadth
Governments > Legislation > Vagueness

HN4E] Constitutional Law, Substantive Due

Process

A statute violates Fourteenth Amendment due process
protections if it fails to provide a fair warning of

proscribed conduct. Although some uncertainty is
constitutionally permissible, a statute is
unconstitutionally vague if it: (1) does not define the
criminal offense with sufficient definiteness that ordinary
people can understand what conduct is proscribed, or
(2) it does not provide ascertainable standards of guilt to
protect against arbitrary enforcement.

Legal Ethics > Unauthorized Practice of Law
HN5{.‘;'.] Legal Ethics, Unauthorized Practice of Law

The term "practice of law" includes not only the doing or
performing of services in a court of justice, in any matter
depending therein, throughout its various stages, and in
conformity with the adopted rules of procedure, but in a
larger sense includes legal advice and counsel, and the
preparation of legal instruments and contracts by which
legal rights are secured.

Business & Corporate
Compliance > ... > Trusts > Trust
Administration > Modification & Termination

Legal Ethics > Unauthorized Practice of Law

HNB[;";.] Trust Administration, Modification &

Termination

The selection and completion of form legal documents,
or the drafting of such documents, including deeds,
mortgages, deeds of trust, promissory notes and
agreements modifying these documents constitutes the
practice of law.

Legal Ethics > Unauthorized Practice of Law
HN7[.'¥] Legal Ethics, Unauthorized Practice of Law

It is the nature and character of the service performed
which governs whether given activities constitute the
practice of law, not the nature or status of the person
performing the services. If the activities in question are
the practice of law, then the question is whether the
person practicing law is authorized to do so.

Legal Ethics > Unauthorized Practice of Law
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HNB[.;";] Legal Ethics, Unauthorized Practice of Law

Washington law clearly prohibits an unlicensed person
from selecting and completing legal forms for another,
necessarily including dissolution forms.

Legal Ethics > Unauthorized Practice of Law
HNQ[.’.".] Legal Ethics, Unauthorized Practice of Law

A paralegal is a person with legal skills, but who is not
an attorney, and who works under the supervision of a
lawyer in performing various tasks relating to the
practice of law or who is otherwise authorized by law to
use those legal skills.

Headnotes/Syllabus

Summary

Nature of Action: Prosecution for 12 counts of unlawful
practice of law, 3 counts of unlicensed operation as a
collection agency, and 1 count of second degree thett.

Superior Court: The Superior Court for Kitsap County,
No. 91-1-00525-5, James D. Roper, J., on December
10, 1991, entered a judgment on a verdict of guilty of all
the charges.

Court of Appeals: Holding that the statute prohibiting
nonlawyers from practicing law is not unconstitutionally
vague, that there was sufficient evidence to convict on
the collection agency and theft counts, and that the
instructions were proper, the court affirms the judgment.

Headnotes

WASHINGTON OFFICIAL REPORTS HEADNOTES

wA[11&] [1]

Criminal Law > Statutes > Vagueness > Undefined
Language > Factors

When a criminal statute does not define words alleged
to be unconstitutionally vague, a reviewing court may
look to existing law, ordinary usage, and the general
purpose of the statute to determine whether the statute
meets constitutional requirements of clarity.

wAR2I&] (2]

Statutes > Validity > Presumption > Burden of Proof >
Degree of Proof

A statute is presumed 1o be constitutional; the burden is
on the challenger to prove otherwise beyond a
reasonable doubt.

WA[3L&] [3]

Criminal Law > Statutes > Vagueness > Particular
Conduct > No First Amendment Issue

Absent a claimed violation of the First Amendment, the
vagueness of a criminal statute is determined by
examining its application to the defendant's alleged
conduct, not to hypothetical situations within the
periphery of the scope of the statute.

Criminal Law > Statutes > Vagueness > Test

A criminal statute is unconstitutionally vague if (1) it
does not define the crime with sufficient definiteness so
that ordinary people can understand what conduct is
prohibited or (2) it does not provide ascertainable
standards of guilt to protect against arbitrary
enforcement.

Attorney and Client > Practice of Law > Unauthorized
Practice > Legal Documents

For purposes of the misdemeanor of the unlawful

practice of law (RCW 2.48.180), a person "practices

law" by determining for others what legal documents
must be executed to carry out their intent and by

completing those legal documents.

Attorney and Client > Practice of Law > Unauthorized
Practice > Purpose

The prohibition against unlawfully practicing law (RCW
2.48.180) is intended to protect the public.

TOM EVANS



Page 4 of 9

75 Wn. App. 795, *795; 1994 Wash. App. LEXIS 408, **1

Attorney and Client > Practice of Law > Unauthorized
Practice > Validity > Vagueness > Representation of
Clients in Legal Matters

RCW 2.48.180, which prohibits the unlawful practice of
law, is not unconstitutionally vague as applied to a
nonattorney's representation of clients in legal matters.

wArsIl [8]

Criminal Law > Statutes > Vagueness > Ascertainable
Standards

A criminal statute does not violate the due process
requirement that it provide ascertainable standards of
guilt to protect against arbitrary enforcement unless it
invites an inordinate amount of discretion.

Attorney and Client > Practice of Law > Unauthorized
Practice > Paralegal > Unsupervised

A paralegal not under the supervision of an attorney is
not exempt from the prohibition against unlawfully
practicing law (RCW 2.48.180).

war1on) [10]

Attorney and Client > Practice of Law > Unauthorized
Practice > Power of Attorney > Effect

A person's right to practice law on his or her own behalf
may not be transferred to another person through a
power of attorney. A power of attorney does not
authorize the practice of law.

WA[11]3%] [11]

Criminal Law > Trial > Taking Case From Jury >
Sufficiency of Evidence > In General

There is sufficient evidence to uphold a conviction if,
after viewing the evidence most favorably toward the
prosecution, any rational trier of fact could have found
the essential elements of the crime beyond a
reasonable doubt.

WA121%] [12]

Appeal > Review > Issues Not Raised in Trial Court >
Instructions > In General

Unchallenged instructions are accepted on appeal as
the law of the case.

Counsel: David G. Skeen, for appeliant (appointed
counsel for appeal).

C. Danny Clem, Prosecuting Attorney, and Pamela B.
Loginsky and Karin L. Nyrop, Deputies, for respondent.

Robert D. Welden on behalf of Washington State Bar
Association, amicus curiae.
Judges: Seinfeld, Morgan, Houghton

Opinion by: KAREN G. SEINFELD

Opinion

[*797] Seinfeld, J. -~ Jerry Nathan Hunt appeals his
convictions of 12 counts of unlawful practice of law,
three counts of unlicensed operation as a collection
agency, and one count of theft in the second degree.
We affirm.

FACTS

Hunt called himself a paralegal and operated a business
called Strategic Services. He had no formal or academic
[*798] paralegal training but had learned something
about the law while working with an attorney in Spokane
for approximately 2 years.

[**2] The 12 unlawful practice of law counts fall into the

following categories. In eight of the counts, Hunt
represented people injured in car accidents who had
negligence claims against insured drivers. Hunt drafted
and had each client sign a limited power of attorney
authorizing Hunt to setlle the liability claim with the
insurer and to collect the settlement amount. He then
negotiated with the insurer's adjuster, telling the adjuster
he was a "negotiator” or "mediation counsel" retained by
the injured party.

Pursuant to these negotiations, Hunt prepared
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settiernent liens in favor of car rental agencies, medical
providers, and drug stores. In one case, he mailed a
request for discovery and a request for admissions,
although he had not yet filed suit. Hunt sometimes
threatened that his client would file suit. He represented
to the adjusters that he had researched appropriate
amounts for the injuries and made settlement demands.
He collected settlement checks and had his clients sign
releases. He also signed documents for his clients.

In two cases, Hunt helped prepare and file dissolution
forms. The forms indicated the client was proceeding
pro se. In one of these cases, Hunt interceded [**3] as
a "friend of the court" during a hearing at which a
superior court judge entered the decree. He later billed
the client for this intervention. In another case, Hunt
drafted pleadings in response to a motion to modify
support. Finally, in one case, Hunt's clients asked him to
research some Washington statutes and respond to a
letter from the attorney for a well-drilling company with
whom they had a dispute. Hunt wrote a letier, based in
part on the clients' summary of the facts.

The three unlicensed collection counts were based on
debts Hunt either collected or tried to collect for three
businesses. In two of the counts, Hunt had the business
owner assign him the debt; he then filed a pro se lawsuit
seeking payment. In some of the pleadings, however,
he listed the original creditor as a plaintiff. In another
case, he hounded a [*799] drugstore customer about
covering a bad check; the drugstore apparently did not
assign the debt to Hunt. The clients testified to hiring
Hunt to collect their debts; they did not view the
transaction as a sale of the debt. In one of the
"assignment" cases, Hunt continued to bill his client for
various court costs.

The theft count was based on[*4] Hunt's
representation of two of his personal injury clients, Joe
Scott and Pierrette Guimond. As with his other clients,
Hunt prepared and had the two sign limited powers of
attorney. Afier settling the cases, he cashed the two
settlement checks and had the bank issue seven
cashier's checks. One went to each client, several went
to doctors, and one went to Hunt's landiord to pay his
rent of $ 445. The remainder, $ 683.50, was disbursed
to Hunt in cash. The total award was $ 10,200.

The clients became concerned that the amounts of the
checks were incorrect, and, after contacting the
insurance company to learn the amount of the
settlement, requested an accounting, which Hunt did not
initially provide. Eventually, he provided an inaccurate

accounting. In addition, he told the clients that he
believed they had agreed that he would get 7 percent of
the settlement for each client, not simply 7 percent of
the settlement. He did not list the rent check on the
accounting, but did charge the two clients for the $ 5 fee
to issue that check.

Eventually, Hunt agreed to remit an additional $ 400 to
his clients, but he did not do so until the State filed
unlawful practice of law charges. The State [**5] filed
the theft charges some months after Hunt paid the
additional $ 400, even though the clients, by that time,
had signed a release indicating they had received fulf
satisfaction from Hunt.

At trial, the prosecution presented evidence that Hunt
had poorly represented some of his clients, did not
always act in his clients' best interests, and acted
unethically or incompetently. Among other things, the
state witnesses indicated Hunt did not keep his clients
informed of his activities, did not inform clients of the full
amount of settlements, reached settlements without
consulting with his clients, settled claims [*800] of
minors without proper safeguards, fought with one of his
clients in front of an insurance adjuster, and filed
incomplete or improper documents in court. Three
lawyers testified: two substantive witnesses who
described Hunt's actions representing clients, and
Robert Welden, the general counsel to the Washington
State Bar Association. Over Hunt's objection, all three
lawyers testified as experts as to the definition of the
"practice of law".

Hunt testified that he did not represent to anyone that he
was a lawyer or could act as one. He also told his
clients [**6] he could not go to court for them. The
defense elicited from several of Hunt's clients that they
knew Hunt was acting as a paralegal and not as an
attorney.

The jury convicted Hunt on all counts. On appeal, Hunt
claims that the law prohibiting unlawful practice of law is
unconstitutionally vague, that the evidence was
insufficient to convict on the theft and collection agency
counts, and that the jury instructions related to the
unlawful practice of law charges were erroneous.

UNCONSTITUTIONAL VAGUENESS

The unlawful practice of law, a misdemeanor, is defined
in HN1[%] RCW 248.180 The statute provides, in
relevant part:

Any person who, not being an active member of the
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state bar, . . . as by this chapter provided, shali
practice law, or hold himself out as entitled to
practice law, shall, except as provided in RCW
19.154.100, be guilty of a misdemeanor[.]

RCW 2.48.180.

Hunt argues that the statutory phrase "practice law" is
unconstitutionally vague under the due process clauses
of the Fifth and Fourteenth Amendments and under the
Washington State Constitution, article 1. section 3. He
does not contend, however, that the Washington
Constitution provides different or broader [**7]
protection than the federal constitution.

We note initially that the federal courts have refused to
find similar statutes impermissibly vague under the
federal constitution. In 1967, the United States Supreme
Court dismissed an appeal of an Arizona decision for
want of a substantial federal question; the petitioner had
challenged a similar [*801] Arizona statute as
unconstitutionally vague. Hackin v. State, 102 Ariz. 218,
427 P.2d 910, 912, appeal dismissed, 389 U.S. 143,19
L. Ed 2d. 347, 88 S. Ct. 325 (1967). Since then, other
federal courts have followed this binding precedent.
Wright v. Lane Cy. Dist. Court, 647 F.2d 940, 941 (9th

Douglass. 115 Wn.2d at 182-183. Hunt does not claim
implication of his First Amendment rights. Thus, we
evaluate the statute as applied to Hunt's alleged
conduct. See Russell, 63 Wn. App. at 245.

WA4#] [4] HN4[®] A statute violates Fourteenth
Amendment due process protections if it fails to provide
a fair warning of proscribed conduct. Douglass, 115
Wn2d at 178. Although some uncertainty is
constitutionally [**9]  permissible, a statute s
unconstitutionally vague if:
(1) . . . [it] does not define the criminal offense with
sufficient definiteness that ordinary people can
understand what conduct is proscribed, or (2) . . .
[it] does not provide ascertainable standards of guilt
to protect against arbitrary enforcement.

Douglass, 115 Wn.2d at 178-179.

[*802] WA[EZ]?] [5] As Hunt concedes, several
Washington cases provide a definition for "practice of
law". According to those cases, a person preparing legal
forms is practicing law. In re Droker, 59 Wn.2d 707.
719, 870 P.2d 242 (1962); accord  Bowers v.
Transamerica _Titie Ins. Co.. 100 Wn.2d 581, 586. 675
P.2d 193 (1983). The Droker court held

Cir. 1981); Monroe v. Horwitch, 820 F. Supp. 682. 686
(D. Conn. 1993), affd, 19 F.3d 9 (1994).

WA[1 ]["F] [1] WA[2N"F] [2] As we explained in Siate
v. Russell, 69 Wn. App. 287, 245, 848 P.2d 743, review
denied, 122 Wn.2d 1003, 859 P.2d 603 (1993), ﬂlg{?
] when a criminal statute does not define words alleged
to be unconstitutionally vague, the reviewing court may
"look to existing law, ordinary usage, and the general
purpose of the statute” to [**8] determine whether "the
statute meets constitutional requirements of clarity". We
must presume that a statute is constitutional; the burden
is on the challenger to prove otherwise beyond a
reasonable doubt. State v. Coria, 120 Wn.2d 156, 163,
839 P.2d 890 (1892).

WA[SZ]':'F] (3] _@A_IQ[’F] Unless the challenger claims a
violation of First Amendment rights, we evaluate the
statute by looking to the facts of the particular case.
Spokane v. Douglass, 115 Wn.2d 171. 182, 795 P.2d
693 (1990). The challenged law
is tested for unconstitutional vagueness by
inspecting the actual conduct of the party who
challenges the ordinance and not by examining
hypothetical situations at the periphery of the
ordinance's scope.

_I_-I_I\_IQI?] the term "practice of law" includes not only
the doing or performing of services in a court of
justice, in any matter depending therein, throughout
its various stages, and in conformity with the
adopted rules of procedure, but in a larger sense
includes legal advice and counsel, and the
preparation of legal instruments and contracts by
which legal rights are secured.

59 Wn.2d at 719; 101 accord Hagan & Van Camp
P.S. v. Kassler Escrow, Inc.. 96 Wn.2d 443, 446-47, 635
P.2d 730 (1981); Washington State Bar Ass’n v. Great
W. Union Fed. Sav. and Loan Ass'n, 91 Wn.2d 48, 54,
586 P.2d 870 (1978) (hereinafter WSBA); Hecomovich
v. Nielsen, 10 Wn. App. 563, 571,518 P.2d 1081,
review denied, 83 Wn.2d 1012 (1974).

The Supreme Court expanded on this notion in WSBA:

_Iil\_l_@[?] the selection and completion of form legal
documents, or the drafting of such documents,
including deeds, mortgages, deeds of trust,
promissory notes and agreements modifying these
documents constitutes the practice of law.

WSBA, 91 Wn.2d at 55; accord Bowers. 100 Wn.2d at
586, Hagan & Van Camp, 96 Wn.2d at 447. Also, when
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"one determines for the parties the kinds of legal
documents they should execute to effect their purpose,
such is the practice of law." Hecomovich, 10 Wn. App.
at 571; WSBA, 91 Wn.2d at 58, 60. Services which are
ordinarily performed by licensed lawyers and that
involve legal rights and obligations were [**11] held to
be the practice of law in WSBA. 91 Wn.2d at 55."HN7]
?] It is the nature and character of the service
performed which governs whether given activities
constitute the practice of law", not the nature or status of
the person performing the services. WSBA, 91 Wn.2d
at 54; accord Hagan & Van Camp. 96 Wn.2d at 448. |f
the activities in question are the practice of law, then the
question is whether the person practicing law is
authorized to do so. WSBA, at 54.

[*803] WA[6Z|7F] [6] The unauthorized practice of law
is prohibited to protect the public. See, e.g., Bowers,
100 Wn.2d at 586, Monroe. 820 F. Supp. at 687,
Dauphin Cy. Bar Ass'n v. Mazzacaro. 465 Pa. 545, 551-
2.351 A.2d 229, 232-33 (1976), Brown v. Unauthorized
Practice of Law Comm., 742 S W.2d 34, 41-42 (Tex. CtL.
App. 1987). As the Washington Supreme Court has
stated, "there is no such thing as a simple legal
instrument in the hands of a layman." Hagan & Van
Camp, 96 Wn.2d at 447 (quoting Washington State Bar
Assn v. Washington Ass'n of Realtors, 41 Wn.2d 697,
712, 251 P.2d 619 (1952)[*12] (Donworth, J.,
concurring)).
When a person holds himself out to the public as
competent to exercise legal judgment, he implicitly
represents that he has the technical competence to
analyze legal problems and the requisite character
qualifications 1o act in a representative capacity.
When such representations are made by persons
not adequately trained or regulated, the dangers to
the public are manifest . . ..

Mazzacaro, 465 Pa. at 551. 351 A.2d at 232 As the
Mazzacaro court noted, a client may entrust
confidences, reputation, property, or freedom when he
or she entrusts a legal matter to a person practicing law.
465 Pa. at 551, 351 A.2d at 232. The person receiving
that trust should be subject to the regulations imposed
on lawyers.

WA[72]?] [71 Although in certain situations it may be
difficult to precisely define the term, "practice of law",
Hagan & Van Camp. 96 Wn.2d at 446, WSBA, 91
wn.2d at 54, the general definition is sufficient to aliow
an ordinary person to know that RCW 2.48.180
proscribes Hunt's conduct. Hunt attempted to setile
claims based on negligence liability for clients. When

he [**13] succeeded, his clients signed forms releasing
both the torifeasor and the insurance company from
liability. Insurance companies often issued checks
payable to Hunt or to his clients. When representing his
clients, Hunt performed legal research and applied the
results to the facts of his clients' claims, basing his
demands on this application of precedent to facts, and
on his analysis of the liability of the insured. When
pursuing his clients' tort claims, Hunt documented past
and future expenses, prepared affidavits, [*804] and
mailed discovery demands. He also prepared liens for
those providing services to his clients. This conduct is
clearly proscribed by BCW 2.48.180; Hunt could not
reasonably be surprised by the application of the statute
to these activities. See also Mazzacaro. 465 Pa. at 554-
55, 351 A.2d at 233-34; Brown, 742 S.W.2d at 41-43.

Hunt also performed legal research and drafted, signed,
and sent a letter containing several legal assertions or
conclusions in response to an attorney's letter to his
client. He drafted pleadings and memoranda in
response to a motion to modify support; the client filed
them, purportedly acting [**14] pro se. These actions
are also clearly proscribed by the statute.

Hunt alsc prepared dissolution documents, actually
interceding for one dissolution client during a court
hearing. M’F} Washington law clearly prohibits an
unlicensed person from selecting and completing legal
forms for another, necessarily including dissolution
forms. See also Monroe, 820 F. Supp. at 686-87 (citing
to several other courts that have reached the same
conclusion). As to the first prong of the vagueness test,
an ordinary person would understand that Hunt's actions
constituted the practice of law.

-

WA/BI#] [8] Under the due process clause, the
statute and the challenged phrase must also provide
ascertainable standards of guilt to prevent arbitrary
enforcement. A lack of standards allows police, judge,
and jury to decide subjectively what conduct violates the
law in a given case. Douglass. 115 Wn.2d at 181.
However, a statute may require some subjective
evaluation by law enforcers; it violates the Fourteenth
Amendment "only if it invites an inordinate amount” of
discretion. 115 Wn.2d at 181. Even if we assume that
the challenged phrase, "practice law", might in [**15]
some circumstances allow subjective enforcement, as
applied here the law is sufficiently defined to prevent
inordinately arbitrary enforcement.

WA[QII?] [9] Hunt seems to argue that because he
claimed to be a paralegal, ACW 248180 is

TOM EVANS
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unconstitutionally vague as applied to him. We disagree.
ﬁy_g[?] A paralegal is "[a] person with legal skills, but
who is not an attorney, and who works under the
supervision of a lawyer in performing various [*805]
tasks relating 1o the practice of law or who is otherwise
authorized by law to use those legal skills." Black's Law
Dictionary 1111 (6th ed. 1990). Hunt did not work under
the supervision of any attorney. His claimed paralegal
status does not exempt him from ACW 2.48.180 or
make the statute any less sufficiently definite as applied
to his clearly proscribed conduct. See also Monroe, 820
F. Supp. at 684. 686-87, State v. Thierstein, 220 Neb.
766. 769-70, 371 N.W.2d 746, 748 (1985).

Hunt also appears to argue that the existence of
statutes allowing the use of powers of attorney makes
the phrase "practice of law" unconstitutionally vague as
applied to his actions. He contends that since he
essentially became [**16] his clients by virtue of the
powers of aftorney, he could then act pro se for
himselithem. A person may represent himself or herself
pro se. A person can also draft legal documents to
which he or she is a party. Both these exceptions are
narrow and limited. WSBA, 91 Wn.2d at 56-57.

WA[101]?] [10] The exceptions do not apply to Hunt's

conduct because (1) "a layperson who receives
compensation for such legal services may not rely upon
the 'pro se' exception” ' [*17] and (2) Hunt was not
performing services solely on his own behalf. 2 The
Supreme Court of Alaska has decided that a statutory
power of attorney does not authorize the agent to act
pro se in the place of the principal. Christiansen v.
Melinda, 857 P.2d 345 (Alaska 1993). Furthermore, to
the extent that Washington's statutes allowing use of
powers of attorney would allow the unlicensed practice
of law, they are unconstitutional. See Hagan & Van
Camp, 96 Wn.2d at 451-53. If the Legislature purported
to allow laypersons to practice law, it impermissibly
usurped the power of the courts and violated the
separation of powers doctrine. 96 Wn.2d at 451-53.

INSUFFICIENCY OF THE EVIDENCE

WA[1 11]7ﬂ [11] Hunt contends the State presented
insufficient evidence to support the guilty verdicts; he
provides argument [*806] only as to the theft and
collection agency counts. Evidence is sufficient to

' WSBA, 91 Wn.2d at 57.

2 See Hagan & Van Camp. 96 Wn.2d at 451.

support a conviction if, after viewing the evidence in the
light most favorable to the prosecution, any rational trier
of fact could have found the essential elements of the
crime beyond a reasonable doubt. Seattle v. Slack, 113
Wn.2d 850, 859. 784 P.2d 494 (1989).

WA[121]?] [12] Hunt does not assign error to the
instructions governing the theft charge. Unchallenged
instructions are the law of the case. State v. Ng, 110
Wn.2d 32, 39, 750 P.2d 632 (1988). The instructions
provide that the State need not prove a permanent
intent to deprive the victims of their money. They also
provide that the State must prove Hunt "did not
appropriate” the money "openly and avowedly under a
good faith claim of title". Hunt's insufficiency argument is
based on his "good faith" defense.

When [**18] Hunt cashed the settlement checks, he
disbursed the funds via several cashier's checks,
including one to his landlord, and he took the remainder
in cash. He initially provided no accounting and did not
tell his clients how much the insurance company had
paid. To this extent, his "appropriation” was not "open”.
When his clients confronted him with what they believed
were discrepancies, he was flustered and belligerent
and threatened to sue them for additional fees. He
eventually provided an inaccurate accounting and
claimed he was entitled to 14 percent of the total
settlement. He never informed his clients of the
cashier's check issued to pay his rent, although he
charged them the fee for issuing it. He finally agreed
that he might have calculated his fees incorrectly and
agreed 1o repay $ 400; eventually, he actually paid this
amount. These facts are sufficient to prove an intent to
wrongfully deprive, even if the deprivation was not
permanent.

Hunt's argument as to the collection agency counts is
that he was simply collecting debts assigned to him.
However, the evidence is otherwise. Witnesses testified
that Hunt was acting as their agent to collect debts;
some of Hunt's pleadings [**19] designated the original
creditor as plaintiff and Hunt obtained various filing fees
from the original creditors. All [*807] these acts are
inconsistent with one who has purchased a debt. This
evidence is sufficient to support the conviction.

INSTRUCTIONS

Hunt finally claims that the trial court erred when it
issued instructions 13 through 16 defining the practice
of law and instructions 20 through 31 using the term
"representation” to describe Hunt's relationship to his

TOM EVANS
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clients. Instruction 13 3 [**20] simply restates RCW
2.48.180. Instruction 14 4 accurately defines the practice
of law as defined by the Washington cases we
discussed above. Instruction 15 explains that a person
may practice law on his own behalf but "cannot transfer
his 'pro se' right to practice law to any other person”. As
we earlier explained, this is also an accurate staiement
of Washington law. Instruction 16 describes powers of
attorney and states: "A power of attorney does not
authorize the practice of law." As noted above, this too
is an accurate statement of Washington law.

The use of the term "representation" in the "to convict"
instructions (i.e., "[tlhe defendant practiced law through
his representation of Thomas and Beverly Lee") does
not appear to unfairly suggest guilt, as argued to the trial
court. As the trial court noted, the term is not used solely
in regard to lawyers. Factually, it is correct: Hunt had
clients; he represented them. The trial court did not err
in instructing the jury as it did.

[*808] Affirm.
[**21] Morgan, C.J., and Houghton, J., concur.

Review denied at 125 Wn.2d 1009, 889 P.2d 498, 1994
Wash. LEXIS 755 (1994).

Page S of 9

End of Document

3Instruction 13 states: "A person commits the crime of
unlawful practice of law when, not being an active member of
the State Bar, he practices law or holds himself out as entitled
to practice law."

4 Instruction 14 states:
"The practice of law means:

"(1) Doing or performing services in the courts of justice,
and/or;

"(2) Giving legal advice and counsel, and/or;

"(3) The preparation of legal instructions and contracts by
which legal rights and obligations are established,

including the completion of pre-printed legal document

forms.

"The completion of pre-printed legal forms, preparation of legal
instruments and the giving of legal advice and counsel are the
practice of law irrespective of whether they are used in an
action or proceeding pending in a court.

"liems (1), (2), and (3) are alternatives and only one need be
proven."

TOM EVANS
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Current with rules received by the publisher through April 25, 2018

Washington Court Rules > STATE RULES > PART I. RULES OF GENERAL APPLICATION >
GENERAL RULES (GR)

Rule 24. Definition of the practice of law

{a) General definition: The practice of law is the application of legal principles and judgment with regard
to the circumstances or objectives of another entity or person(s) which require the knowledge and skill of a
person trained in the law. This includes but is not limited to:

(1) Giving advice or counsel to others as to their legal rights or the legal rights or responsibilities of
others for fees or other consideration.

(2) Selection, drafting, or completion of legal documents or agreements which affect the legal rights of
an entity or person(s).

(3) Representation of another entity or person(s) in a court, or in a formal administrative adjudicative
proceeding or other formal dispute resolution process or in an administrative adjudicative proceeding in
which legal pleadings are filed or a record is established as the basis for judicial review.

(4) Negotiation of legal rights or responsibilities on behalf of another entity or person(s).

TOM EVANS
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1R RN

RCW 2.48.180

Definitions—Unlawful practice a crime—Cause for discipline—Unprofessional conduct
—Defense—Injunction—Remedies—Costs—Attorneys' fees—Time limit for action.

(1) As used in this section:

(a) "Legal provider" means an active member in good standing of the state bar, and any other
person authorized by the Washington state supreme court to engage in full or limited practice of
law;

(b) "Nonlawyer" means a person to whom the Washington supreme court has granted a limited
authorization to practice law but who practices law outside that authorization, and a person who is
not an active member in good standing of the state bar, including persons who are disbarred or
suspended from membership;

(c) "Ownership interest" means the right to control the affairs of a business, or the right to share
in the profits of a business, and includes a loan to the business when the interest on the loan is
based upon the income of the business or the loan carries more than a commercially reasonable
rate of interest.

(2) The following constitutes unlawful practice of law:

(a) A nonlawyer practices law, or holds himself or herself out as entitled to practice law;

(b) A legal provider holds an investment or ownership interest in a business primarily engaged
in the practice of law, knowing that a nonlawyer holds an investment or ownership interest in the
business; :

(c) A nonlawyer knowingly holds an investment or ownership interest in a business primarily
engaged in the practice of law;

(d) A legal provider works for a business that is primarily engaged in the practice of law,
knowing that a nonlawyer holds an investment or ownership interest in the business; or

(e) A nonlawyer shares legal fees with a legal provider.

(3)(a) Unlawful practice of law is a crime. A single violation of this section is a gross
misdemeanor.

(b) Each subsequent violation of this section, whether alleged in the same or in subsequent
prosecutions, is a class C felony punishable according to chapter 2.-.22 RCW.

(4) Nothing contained in this section affects the power of the courts to grant injunctive or other
equitable relief or to punish as for contempt.

(5) Whenever a legal provider or a person licensed by the state in a business or profession is
convicted, enjoined, or found liable for damages or a civil penalty or other equitable relief under this
section, the plaintiff's attorney shall provide written notification of the judgment to the appropriate
regulatory or disciplinary body or agency.

(6) A violation of this section is cause for discipline and constitutes unprofessional conduct that
could result in any regulatory penalty provided by law, including refusal, revocation, or suspension
of a business or professional license, or right or admission to practice. Conduct that constitutes a
violation of this section is unprofessional conduct in violation of RCW 18.130.180.

(7) In a proceeding under this section it is a defense if proven by the defendant by a
preponderance of the evidence that, at the time of the offense, the conduct alleged was authorized

http://apps.leg.wa.gov/RCW/default.aspx?cite=2.48.180 Page 1 of 2
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by the rules of professional conduct or the admission to practice rules, or Washington business and
professions licensing statutes or rules.

(8) Independent of authority granted to the attorney general, the prosecuting attorney may
petition the superior court for an injunction against a person who has violated this chapter.
Remedies in an injunctive action brought by a prosecuting attorney are limited to an order
enjoining, restraining, or preventing the doing of any act or practice that constitutes a violation of
this chapter and imposing a civil penalty of up to five thousand dollars for each violation. The
prevailing party in the action may, in the discretion of the court, recover its reasonable investigative
costs and the costs of the action including a reasonable attorney's fee. The degree of proof
required in an action brought under this subsection is a preponderance of the evidence. An action
under this subsection must be brought within three years after the violation of this chapter occurred.

[ 2003 ¢ 53 § 2; 2001 ¢ 310 § 2. Prior: 1995 ¢ 285 § 26; 1989 ¢c 117 § 13; 1933 ¢c 94 § 14; RRS §
138-14.]

NOTES:

Rules of court: RLD 1.1(h).

Intent—2003 ¢ 53: "The legislature intends by this act to reorganize criminal provisions
throughout the Revised Code of Washington tfo clarify and simplify the identification and referencing
of crimes. It is not intended that this act effectuate any substantive change to any criminal provision
in the Revised Code of Washington." [ 2003 ¢ 53 § 1.]

Effective date—2003 ¢ 53: "This act takes effect July 1, 2004." [ 2003 ¢ 53 § 423.]

Purpose—-2001 ¢ 310: "The purpose of this act is to respond to State v. Thomas, 103 Wn.
App. 800, by reenacting and ranking, without changes, legislation relating to the crime of unlawful
practice of law, enacted as sections 26 and 27, chapter 285, Laws of 1995." [ 2001 ¢ 310 § 1.]

Effective date—2001 ¢ 310: "This act is necessary for the immediate preservation of the
public peace, health, or safety, or support of the state government and its existing public
institutions, and takes effect immediately [May 14, 2001]." [ 2001 ¢ 310 § 5.]

Effective date—1995 c 285: See RCW 48.30A.900.

Practicing law with disbarred atforney: RCW 2.48.220(9).

http://apps.leg.wa.gov/RCW/default.aspx?cite=2.48.180 Page 2 of 2
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RCW 18.130.190

Practice without license—Investigation of complaints—Cease and desist orders—
Injunctions—Penalties.

(1) The secretary shall investigate complaints concerning practice by unlicensed persons of a
profession or business for which a license is required by the chapters specified in RCW
18.130.040. In the investigation of the complaints, the secretary shall have the same authority as
provided the secretary under RCW 18.130.050.

(2) The secretary may issue a notice of intention to issue a cease and desist order to any
person whom the secretary has reason to believe is engaged in the unlicensed practice of a
profession or business for which a license is required by the chapters specified in RCW
18.130.040. The person to whom such notice is issued may request an adjudicative proceeding to
contest the charges. The request for hearing must be filed within twenty days after service of the
notice of intention to issue a cease and desist order. The failure to request a hearing constitutes a
default, whereupon the secretary may enter a permanent cease and desist order, which may
include a civil fine. All proceedings shall be conducted in accordance with chapter 34.05 RCW.

(3) If the secretary makes a final determination that a person has engaged or is engaging in
unlicensed practice, the secretary may issue a cease and desist order. In addition, the secretary
may impose a civil fine in an amount not exceeding one thousand dollars for each day upon which
the person engaged in unlicensed practice of a business or profession for which a license is
required by one or more of the chapters specified in RCW 18.130.040. The proceeds of such fines
shall be deposited to the health professions account.

(4) If the secretary makes a written finding of fact that the public interest will be irreparably
harmed by delay in issuing an order, the secretary may issue a temporary cease and desist order.
The person receiving a temporary cease and desist order shall be provided an opportunity for a
prompt hearing. The temporary cease and desist order shall remain in effect until further order of
the secretary. The failure to request a prompt or regularly scheduled hearing constitutes a default,
whereupon the secretary may enter a permanent cease and desist order, which may include a civil
fine.

(5) Neither the issuance of a cease and desist order nor payment of a civil fine shall relieve the
person so practicing or operating a business without a license from criminal prosecution therefor,
but the remedy of a cease and desist order or civil fine shall be in addition to any criminal liability.
The cease and desist order is conclusive proof of unlicensed practice and may be enforced under
RCW 7.21.068. This method of enforcement of the cease and desist order or civil fine may be used
in addition to, or as an alternative to, any provisions for enforcement of agency orders set out in
chapter 34.05 RCW.

(6) The attorney general, a county prosecuting attorney, the secretary, a board, or any person
may in accordance with the laws of this state governing injunctions, maintain an action in the name
of this state to enjoin any person practicing a profession or business for which a license is required
by the chapters specified in RCW 18.130.040 without a license from engaging in such practice or
operating such business until the required license is secured. However, the injunction shall not
relieve the person so practicing or operating a business without a license from criminal prosecution

http:/ /app.leg.wa.gov/RCW/default.aspx?cite=18.130.190 Page 1 of 2
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therefor, but the remedy by injunction shall be in addition to any criminal liability.

(7)(a) Unlicensed practice of a profession or operating a business for which a license is
required by the chapters specified in RCW 18.130.040, unless otherwise exempted by law,
constitutes a gross misdemeanor for a single violation.

(b) Each subsequent violation, whether alleged in the same or in subsequent prosecutions, is a
class C felony punishable according to chapter 9A.20 RCW.

(8) All fees, fines, forfeitures, and penalties collected or assessed by a court because of a
violation of this section shall be remitted to the health professions account.

[ 2003 ¢ 53 § 141; 2001 ¢ 207 § 2. Prior: 1995 ¢ 285 § 35; 1993 ¢ 367 § 19; 1991 ¢ 3 § 271; prior:
1989 ¢ 373§ 20; 1989 c 175§ 71; 1987 ¢ 150 § 7; 1986 ¢ 259 § 11; 1984 ¢ 279 § 19.]

NOTES:
Intent—Effective date—2003 c 53: See notes following RCW 2.48.180.

Purpose—2001 ¢ 207: "The purpose of this act is to respond to Stafe v. Thomas, 103 Wn.
App. 800, by reenacting and ranking, without changes, legislation relating to the crime of
unlicensed practice of a profession or a business, enacted as section 35, chapter 285, Laws of
1995." [ 2001 ¢ 207 § 1.]

Effective date—2001 ¢ 207: "This act is necessary for the immediate preservation of the
public peace, health, or safety, or support of the state government and its existing public
institutions, and takes effect immediately [May 7, 20011." [ 2001 ¢ 207 § 4.]

Effective date—1995 c 285: See RCW 48.30A.900.
Effective date—1989 ¢ 175: See note following RCW 34.05.010.
Severability—1987 ¢ 150: See RCW 18.122.901.

Severability—1986 ¢ 259: See note following RCW 18.130.010.

http:/ fapp.leg.wa.gov/RCW/default.aspx?cite=18.130.190 Page 2 of 2
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Lynda Guernsey

From: Lynda Guernsey

Sent: Thursday, June 21, 2018 2:38 PM

7 Gary N. McLean

5. ,ect: FW: Stabbert Response to Motion Strike PAPLO0-18-0001 & PAPLO0-18-002
Attachments: 53093846-v1_Response to Motion to Strike.pdf

Hi Gary,

Please see the email below and attachment regarding the Evans appeals PAPLO0-18-0001 and 0002.

Regards,
Lynda

Lynda Guernsey, Administrative Specialist Il - Direct Line (360) 370-7579

SAN JUAN COUNTY

DEPARTMENT OF COMMUNITY DEVELOPMENT

(360) 378-2354 | 135 Rhone Street | PO Box 947 | Friday Harbor, WA 98250

From: Karla Lopez <KarlaL@stabbertmaritime.com>

Sent: Thursday, June 21, 2018 12:39 PM

To: Lynda Guernsey <LyndaG@sanjuanco.com>; Julie Thompson <JulieT@sanjuanco.com>; Erika Shook
<erikas@sanjuanco.com>; Dan Stabbert <dan@stabbertmaritime.com>; Karla Lopez <KarlaL@stabbertmaritime.com>
Cc: kelsey@maritimeinjury.com; tom@maritimeinjury.com

Sukiact: Stabbert Response to Motion Strike PAPLOO-18-0001 & PAPL00-18-002

Good Afternoon,
Attached please find the Stabbert’s response.
Thank you,

Karla Lopez
Executive Assistant



Lynda Guérnsey

From: Karla Lopez <KarlaL@stabbertmaritime.com>

Sent: Thursday, June 21, 2018 12:39 PM

T Lynda Guernsey; Julie Thompson; Erika Shook; Dan Stabbert; Karla Lopez
Ce. kelsey@maritimeinjury.com; tom@maritimeinjury.com

Subject: Stabbert Response to Motion Strike PAPLO0-18-0001 & PAPL00-18-002
Attachments: 53093846-v1_Response to Motion to Strike.pdf

Good Afternoon,
Attached please find the Stabbert’s response.
Thank you,

Karla Lopez
Executive Assistant
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BEFORE THE HEARING EXAMINER FOR THE

SAN JUAN COUNTY
THOMAS C. EVANS; BOX BAY
SHELLFISH FARM, LLC,
Appellants, File No. PAPL00-18-0001
PAPL00-18-0002
\Z

(re: PPROVO-17-00065 and

DAN & CHERYL STABBERT; SAN JUAN PPROVO-17-0066)

COUNTY PLANNING DEPARTMENT,

Respondents.

RESPONSE TO MOTION TO STRIKE

Appellant has filed a motion to strike that raises two issues. First, Appellant argues

Stabbert failed to file a motion to dismiss because of a technicality. Stabbert concedes that the

motion to dismiss included the file numbers of appealed permits, not the appeal file

number. This technicality did not prejudice Appellant and provides no basis to strike the

Stabberts’ motion. Stabbert filed the motion as directed in the Hearing Examiner’s pre-hearing

order. Appellant, San Juan County, and the Hearing Examiner received the motion. Appellant

has even responded to the motion through his motion to strike. Appellant cites no authority in

San Juan County Code 2.22.200 that would provide a legal basis to strike an entire motion based

upon this technicality. There is no basis to strike here.

RESPONSE TO MOTION TO STRIKE - 1

§3093846.1

Dan Stabbert
2629 NW 54th St., #201
Seattle, WA 98107

Email: dan@stabbermaritime.com
(206) 547-6161
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Second, Appellant’s motion to strike argues that Stabbert cites unverified
facts. Appellant does not identify what facts are at issue, presumably leaving the Hearing
Examiner to guess what facts are at issue. [t is possible that Appellant is arguing that the
Hearing Examiner should strike the entire motion because Stabbert did not include the language
“under penalty of perjury” above his signature. Again, Appellant does not cite any authority in
the San Juan County Code 2.22.200 that would provide a legal basis to strike an entire motion
here. Appellant also fails to acknowledge that the County’s record for the permit provides the
factual basis for the County’s decision and Stabberts’ motion to dismiss.

For the foregoing reasons, Stabbert requests that the Hearing Examiner deny Appellant’s
motion to strike.

DATED this .\ day of June, 2018.

By:

Dan Stabbert

2629 NW 54th St., #201
Seattle, WA 98107
dan@stabbertmaritime.com

RESPONSE TO MOTION TO STRIKE - 2 Dan Stabbert
2629 NW 54th St., #201

Seattle, WA 98107
Email: dan@stabbertmaritime.com
55093846 1 (206) 547-6161




CERTIFICATE OF SERVICE

[ certify that on this date, I filed a copy of the Response to Motion to Strike with the San

Juan Hearing Examiner.

[ also certify that on this date, a copy of the same document was sent to the following

parties listed below in the manner indicated:

San Juan Hearing Examiner [ ] Via Facsimile

Department of Community Development [ ] Via Legal Messenger

135 Rhone Street [X] Via Efile/Email

P.O. Box 947 [X] Via US Mail, postage prepaid
Friday Harbor, WA 98250

lyndag(@sanjuanco.com

Thomas C. Evans [ ] ViaFacsimile

c/o Madison Park Law Offices [ ] Via Legal Messenger

4020 Eawst Madison Street, Suite 210 [X] Via Email

Seattle, WA 98122 [ ] Via US Mail, postage prepaid
2006-527-8008

tom@maritimeinjury.com

kelsey@maritimeinjury.com

Attorney for Thomas C. Evans

Thomas C. Evans

PO Box 408

Olga, WA 98112
360-376=5987
tom(@maritimeinjury.com
kelsey@maritimeinjury.com

Attorney for Box Bay Shellfish Farm LLC

Dated this %\ day of June, 2018, at Seattle, Washington.

CERTIFICATE OF SERVICE - 3

53093846 1
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anda Guernsex

From: Julie Thompson

Sent: Friday, June 22, 2018 1:15 PM
'Gary N. McLean'

e Erika Shook; Lynda Guernsey

Subject: FW: Evans/Box Bay adv. Stabbert: PAPLO0O-18-0001 and PAPL00-18-0002 Reply
Attachments: Reply Box Bay.pdf; Reply TCE.pdf

Hi Gary,

Since Lynda is out today, I'm forwarding this to her. | copied her so she would know that | haven’t done anything else with it.

Have a great weekend.
Julie

From: Kelsey Demeter <kelsey@maritimeinjury.com>

Sent: Friday, June 22, 2018 12:47 PM

To: Erika Shook <erikas@sanjuanco.com>; Julie Thompson <JulieT@sanjuanco.com>; Community Development
<cdp@sanjuanco.com>; Lynda Guernsey <LyndaG@sanjuanco.com>

Cc: Kelsey Demeter <kelsey@maritimeinjury.com>; dan@stabbertmaritime.com; karlal@stabbertmaritime.com; Tom Evans
<tom@maritimeinjury.com>

Subject: Evans/Box Bay adv. Stabbert: PAPL00-18-0001 and PAPL0O0-18-0002 Reply

Good Afternoon,

" ase find the Reply of Box Bay Shellfish Farm LLC and Thomas C. Evans, pro se, regarding Respondents Motion to
. aiss.

Best,
Kelsey

Kelsey Demeter « Paralegal - Injury at Sea

4020 East Madison Street, Suite 210, Seattle, WA 98112
Tel: 206.527.8008 * Toll Free: 1.800. SEA. SALT

Fax: 206.527.0725

E-mail: kelsey@maritimeinjury.com www.injuryatsea.com

Please be advised that this e-mail and any files transmitted with it are confidential attorney-client communication or
may otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are
addressed. If you are not the intended recipient, please do not read, copy or retransmit this communication but
destroy it immediately. Any unauthorized dissemination, distribution or copying of this communication is strictly
prohibited.



Lx:nda G\’uernsex

From: Kelsey Demeter <kelsey@maritimeinjury.com>

Sent: Friday, June 22, 2018 12:47 PM

Erika Shook; Julie Thompson; Community Development; Lynda Guernsey

Ce. Kelsey Demeter; dan@stabbertmaritime.com; karlal@stabbertmaritime.com; Tom Evans
Subject: Evans/Box Bay adv. Stabbert: PAPLOO-18-0001 and PAPLOO-18-0002 Reply
Attachments: Reply Box Bay.pdf; Reply TCE.pdf

Good Afternoon,

Please find the Reply of Box Bay Shellfish Farm LLC and Thomas C. Evans, pro se, regarding Respondents Motion to
Dismiss.

Best,
Kelsey
Kelsey Demeter - Paralegal » Injury at Sea
Caw 4020 East Madison Street, Suite 210, Seattle, WA
As 98112
NJURY AT SEA { Tel: 206.527.8008 + Toll Free: 1.800. SEA. SALT
WARETOME UHIGRE ASSISTANCE Fax: 206.527.0725

E-
mail: kelsey@maritimeinjury.com www.injuryatsea.com

Please be advised that this e-mail and any files transmitted with it are confidential attorney-client communication or
therwise be privileged or confidential and are intended solely for the individual or entity to whom they are
auwessed. If you are not the intended recipient, please do not read, copy or retransmit this communication but
destroy it immediately. Any unauthorized dissemination, distribution or copying of this communication is strictly
prohibited.
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BEFORE THE SAN JUAN COUNTY HEARING EXAMINER

PAPL00-18-0001
THOMAS C. EVANS, BOX BAY PAPL00-18-0002

SHELLFISH FARM LLC,
Appellants

REPLY TO RESPONDENTS MOTION TO

DISMISS
V.

DAN AND CHERYL STABBERT; SAN JUAN
COUNTY PLANNING DEPARTMENT,

Respondents

COMES NOW Box Bay Shellfish Farm LLC and offers its Reply to Respondents Motion to
Dismiss.
REPLY

(1) Prejudice — Stabbert’s "Motion" fails to distinguish what appeal it is aimed at. Is it
Box Bay? Is it Evans? The fact allegations sometimes seem to apply only to Box Bay, other
times only Evans. At some point one or both appellants will be filing a LUPA action (to
determine for finality purposes the issue of whether VRBOs are categorically exempt under the
SMA). IF the document is filed the record will be completely corrupted.

(2) There is nothing on file at this point. Stabbert filed a request that the clerk change

the captions and re-file. Clerks don’t do this. They are not there to correct filing errors and it

MADISON PARK LAW OFFICES

4020 EAST MADISON STREET, SUITE210

REPLY -1 SEATTLE, WASHINGTON 98112
TELEPHONE (206) 527-8008
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would be improper for them to start doing so. The proper procedure is the Motion document
should have been or should now be returned to Stabbert. Right now there is nothing in this
record about a Stabbert motion to dismiss. It is the Examiners responsibility to maintain a
correct record and if an Examiner considers documents that are not actually filed, or argument
not properly verified, then that becomes a potential assignment of error for reversal on appeal.
(3) Stabbert doesn’t seem to "get it" as to legal requirements for sworn statements. State
law and the other authority, as well as case precedent clearly already cited holds a failure to
include, at a minimum, the language "sworn to under penalty of perjury” means the document is
defective. This is not a rule an Examiner can excuse either. If an Examiner gives the same
weight to this document as sworn assertions, that, too, constitutes grounds for assignment of

CeIror.

Respectfully submitted this 22" day of June, 2018

/s/ Thomas C. Evans
Thomas C. Evans, Manager
Box Bay Shellfish Farm LLC

MADISON PARK LAW OFFICES

4020 EAST MADISON STREET, SUITE210

REPLY -2 SEATTLE, WASHINGTON 98112
TELEPHONE (206} 527-8008
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CERTIFICATE OF SERVICE

I certify under penalty of perjury under the laws of the State of Washington that on this
date I served the above document on the following individuals in the manner identified.

San Juan Hearing Examiner
Department of Community Development

P.O. Box 947

Friday Harbor, WA 98250
dcd@sanjuanco.com
LyndaG@sanjuanco.com
EricaS@sanjuanco.com
JulieT@sanjuanco.com

Dan Stabbert
dan@stabbertmaritime.com
2629 NW 54" St., #201
Seattle, WA 98107

P: 206-547-6161

F: 206-547-6010

Dan & Cheryl Stabbert
Dan Stabbert, pro se

[X] Via Email
[X] Via US Mail, postage prepaid

[X] Via Email
[X] Via US Mail, postage prepaid

Dated this 22™ day of June, 2018

CERTIFICATE OF SERVICE

s/ Kelsey Demeter

Kelsey Demeter, Paralegal

MADISON PARK LAW OFFICES
4020 EAST MADISON STREET, SUITE 210,
SEATTLE, WASHINGTON 98112

TELEPHONE {206) 527-8008 » Fax (206) 527-0725
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BEFORE THE SAN JUAN COUNTY HEARING EXAMINER

PAPL00-18-0001
THOMAS C. EVANS, BOX BAY PAPL00-18-0002

SHELLFISH FARM LLC,
Appellants

REPLY TO RESPONDENTS MOTION TO

DISMISS
V.

DAN AND CHERYL STABBERT; SAN JUAN
COUNTY PLANNING DEPARTMENT,

Respondents

COMES NOW Thomas C. Evans, pro se and offers his Reply to Respondents Motion to
Dismiss.
REPLY

(1) Prejudice — Stabbert’s "Motion" fails to distinguish what appeal it is aimed at. Is it
Box Bay? Is it Evans? The fact allegations sometimes seem to apply only to Box Bay, other
times only Evans. At some point one or both appellants will be filing a LUPA action (to
determine for finality purposes the issue of whether VRBOs are categorically exempt under the
SMA). IF the document is filed the record will be completely corrupted.

(2) There is nothing on file at this point. Stabbert filed a request that the clerk change

the captions and re-file. Clerks don’t do this. They are not there to correct filing errors and it

MADISON PARK LAW OFFICES

4020 EAST MADISON STREET, SUITE210

REPLY - 1 SEATTLE, WASHINGTON 98112
TELEPHONE (206) 527-8008
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would be improper for them to start doing so. The proper procedure is the Motion document
should have been or should now be returned to Stabbert. Right now there is nothing in this
record about a Stabbert motion to dismiss. It is the Examiners responsibility to maintain a
correct record and if an Examiner considers documents that are not actually filed, or argument
not properly verified, then that becomes a potential assignment of error for reversal on appeal.
(3) Stabbert doesn’t seem to "get it" as to legal requirements for sworn statements. State
law and the other authority, as well as case precedent clearly already cited holds a failure to
include, at a minimum, the language "sworn to under penalty of perjury" means the document is
defective. This is not a rule an Examiner can excuse either. If an Examiner gives the same
weight to this document as sworn assertions, that, too, constitutes grounds for assignment of

Cerror.

Respectfully submitted this 22" day of June, 2018

/s/ Thomas C. Evans
Thomas C. Evans, pro se

MADISON PARK LAW OFFICES

4020 EAST MADISON STREET, SUITE210

REPLY -2 SEATTLE, WASHINGTON 98112
TELEPHONE (206) 527-8008
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CERTIFICATE OF SERVICE

I certify under penalty of perjury under the laws of the State of Washington that on this
date I served the above document on the following individuals in the manner identified.

San Juan Hearing Examiner
Department of Community Development

P.O. Box 947

Friday Harbor, WA 98250
dcd@sanjuanco.com
LyndaG@sanjuanco.com
EricaS@sanjuanco.com
JulieT@sanjuanco.com

Dan Stabbert
dan@stabbertmaritime.com
2629 NW 54" St., #201
Seattle, WA 98107

P: 206-547-6161

F: 206-547-6010

Dan & Cheryl Stabbert
Dan Stabbert, pro se

[X] Via Email
[X] Via US Mail, postage prepaid

[X] Via Email
[X] Via US Mail, postage prepaid

Dated this 22™ day of June, 2018

CERTIFICATE OF SERVICE

s/ Kelsey Demeter

Kelsey Demeter, Paralegal

MADISON PARK LAW OFFICES
4020 EAST MADISON STREET, SUITE 210,
SEATTLE, WASHINGTON 98112

TELEPHONE (206) 527-8008 « rax (206) 527-0725
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THOMAS C. EVANS

June 20, 2018

US Mail and E-mail

ded@sanjuanco.com
LyndaG@sanjuanco.com
EricaS@sanjuanco.com
JulieT@sanjuanco.com

Attn: San Juan Hearing Examiner
Department of Community Development

PO Box 947 e

Friday Harbor, WA 98250 S.J.C. DEPARTMENT OF
~ Karla Lopez c/o Stabbert Maritime

karla@stabbertmaritime.com COMMUNITY DEVELOPMENT

Dan Stabbert
dan(@stabbertmaritime.com
2629 NW 54" St., #201
Seattle, WA 98107

Re: Unauthorized Practice of Law — Karla Lopez: Stabbert Maritime document selection and filing
under PPROVO-17-0065 opposed to PAPL00-18-001 & PAPL00-18-002

Good Afternoon:

We received an email from Karla Lopez yesterday, June 19, 2018 at 3:30 PM. Therein Ms.
Lopez appears to be acting on behalf of and intending to represent Mr. Stabbert in the above
proceedings. The e-mail states in pertinent part:

“I wish to offer apologizes for referencing only our SJC
Permit... in my email motion dated last Friday June 15, 2018...
I would like to include for our appeal Ref. # PAPL00-18-0001
and PAPLIL00-18-002. This is our first time navigating
through such a legal maze I will ensure to be more cautious
in the future to avoid a similar mistake.”

The above suggests Ms. Lopez will be handling the "legal maze" and sends apologizes for
improperly filing a determinative motion. A personal secretary may certainly mail documents,
and handle secretarial tasks. But selecting filing numbers and being responsible for a "legal
maze" is something entirely different and rises to the level of unauthorized practice of law.

4020 EAST MADISON STREET

SUITE 210

SEATTLE, WA 98112

gf}?)(%g)%%%soms EMAIL tom@maritimeinjury.com
TOLL FREE 1-800-SEA-SALT

www.injuryatsea.com




A quasi-judicial proceeding, which this clearly is, is not intended to be a playground for someone
wanting to play lawyer. A quasi-judicial proceeding is in very many ways just like a trial
proceeding in Superior Court, with very serious potential rulings affecting participant’s property
rights. A failure in fundamental procedure, including allowing unauthorized persons to represent
parties, is grounds for vacation of the proceedings.

Ms. Lopez and Mr. Stabbert appear to have no concept of the seriousness of the legal
proceedings in which they are now engaged. This is not a "permit counter" where no specific
rules apply. This is equivalent to a Court of Law which will make findings of fact, legal rulings,
verbatim record of proceedings. The Examiner has the responsibility to enforce required
procedure.

Under State statue case law, and SJC 2.22.200(F)(6)(a), and the State penal code, Ms. Lopez
is practicing law without a license, and may not represent Mr. Stabbert (who has the right to
appear pro se, so long as he does it on his own) and is subject to potential criminal prosecution
under RCW 18.130.190. Please see PDFs attached which contain copies of the referenced State
statue, as well as a copy of a criminal case where an individual was convicted of the crime of
practicing law without a license. See: State v. Hunt 75 Wn. App. 795 (1995).

Choosing case numbers for filing, determining whether or not to file in one or both of these
proceedings, improperly filing critical pleadings, filing improperly certified testimony, and filing
pleadings that are viciously personal, are all evidence of the unauthorized practice of law.

If I receive one more email, piece of paper, or other evidence of Ms. Lopez's participation in
these proceedings on a representation basis (secretarial acts are obviously ok), I will refer the
documentation involved to and file a request with the Washington State Bar Association to look
into her Unauthorized Practice of Law. Further, if they do, in the future, find unauthorized
practice of law, I will ask for a referral to the King County Prosecutors Office for the filing of
criminal a criminal complaint.

At this point, the Examiner needs to take control of these proceedings — advise Mr. Stabbert that
he may, and only him personally, undertake all of the activities described as the practice of law,
but in so doing is will be held accountable for the same professional conduct of an attorney.
(Hangman Ridge Training Stables v. Safeco, 33 Wn. App. 129 (1982). Further, the Examiner
must not excuse the inexcusable. The Motion To Dismiss was not properly filed and is no longer
timely. The defective and unsworn statements made by Mr. Stabbert should be stricken and the
document should be returned to Mr. Stabbert.

I trust I have made my position very clear. I expect direction and a determination on these issues
and in a timely fashion.

Very Truly Yours,

/s/ Thomas C. Evans /s/ Thomas C. Evans

Thomas C. Evans Thomas C. Evans
Pro se Box Bay Shellfish Farm LL.C




ATTACHMENTS:

State v. Hunt 75 Wn. App. 795 (1995)
Wash. GR 24
RCW 2.48.180

RCW 18.130.190



@iy s TE frremdn TR A N\ e SIOVR (77
State v. Hunt 75 Wn. App. 795 (1

Q0S5
1995)

-~




“ﬁg?* Positive
As of: June 20, 2018 7:20 PM Z

State v. Hunt

Court of Appeals of Washington, Division Two
July 28, 1994, Filed
No. 15560-5-i

Reporter
75 Wn. App. 795 *; 1994 Wash. App. LEXIS 408 **; 880 P.2d 96

THE STATE OF WASHINGTON, Respondent, v.
JERRY NATHAN HUNT, Appellant.

Subsequent History: [**1] Order Granting Motions to
Publish Opinion September 20, 1994, Reported at: 1994
Wash. App. LEXIS 407. Petition for Review Denied
December 7, 1994, Reported at; 125 Wn.2d 1009, 889
P.2d 498, 1994 Wash. LEXIS 755.

Core Terms

practice of law, settlement, instructions, counts,
documents, pro se, services, unconstitutionally vague,
unlawful practice, cases, proscribed, paralegal, checks,
theft, preparation, accounting, drafted, lawyers

Case Summary

Procedural Posture

Defendant paralegal sought review of the decision of the
Superior Court of Kitsap County (Washington), which
convicted him of the unlawful practice of law, a
misdemeanor, in violation of Wash. Rev. Code §
2.48.180. He was also convicted of operating as a
collection agency without a license and for theft.

Overview

Although he did not represent himself as an attorney,
defendant performed legal research, drafted pleadings,
and performed other such legal work for his clients. The
State demonstrated that he had poorly represented
some of his clients and acted unethically. Defendant
appealed his conviction and on review, the court
affrmed. The court held that Wash. Rev. Code §
2.48.180, which prohibited the unlawful practice of law,
was not unconstitutionally vague, that the evidence was
sufficient to convict him on the theft and collection
agency counts, and that the jury instructions related to

the unfawful practice of law charges were not
erroneous. The court found that the nature and
character of the services he performed, which included
preparing forms and interceding during a hearing, were
in clear violation of the law, which prohibited an
unlicensed person from conducting such activities. The
Due Process Clauses of the Fifth and Fourteenth
Amendments, § 2.48.180, and the phrase "practice law"
were sufficiently defined to prevent inordinately arbitrary
enforcement. Further, the definition of the challenged
phrase allowed an ordinary person to know that §
2.48.180 proscribed his conduct.

Outcome

The court affirmed defendant's conviction for the
unlawful practice of law and on theft and collection
agency violations.

LexisNexis® Headnotes

Legal Ethics > Unauthorized Practice of Law
HN1{;§'1] Legal Ethics, Unauthorized Practice of Law

See Wash. Rev. Stat. § 2.48.180.

Criminal Law & Procedure > Appeals > Standards of
Review > General Overview

Governments > Legislation > Interpretation
Governments > Legislation > Vagueness
HN2[£§2] Appeals, Standards of Review

When a criminal statute does not define words alleged

TOM EVANS
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to be unconstitutionally vague, the reviewing court looks
to existing law, ordinary usage, and the general purpose
of the statute to determine whether the statute meets
constitutional requirements of clarity. The reviewing
court presumes that a statute is constitutional; the
burden is on the challenger to prove otherwise beyond a
reasonable doubt.

Constitutional Law > ... > Fundamental
Freedoms > Judicial & Legislative
Restraints > Overbreadth & Vagueness of
Legislation

Criminal Law & Procedure > Appeals > Standards of
Review > General Overview

Governments > Legislation > Vagueness

Constitutional Law > Bill of Rights > Fundamental
Freedoms > General Overview

Constitutional Law > ... > Fundamental
Freedoms > Judicial & Legislative
Restraints > General Overview

Governments > Legislation > Interpretation

HN3%]  Judicial &  Legislative
Overbreadth & Vagueness of Legislation

Restrainis,

Unless the challenger claims a violation of First
Amendment rights, a reviewing court evaluates the
statute by looking to the facts of the particular case. The
challenged law is tested for unconstitutional vagueness
by inspecting the actual conduct of the party who
challenges the ordinance and not by examining
hypothetical situations at the periphery of the
ordinance's scope.

Constitutional Law > Substantive Due
Process > Scope

Governments > Legislation > Overbreadth
Governments > Legislation > Vagueness
Substantive Due

HN4[.‘&} Constitutional

Process

Law,

A statute violates Fourteenth Amendment due process
protections if it fails to provide a fair warning of

proscribed conduct. Afthough some uncertainty is
constitutionally permissible, a statute is
unconstitutionally vague if it: (1) does not define the
criminal offense with sufficient definiteness that ordinary
people can understand what conduct is proscribed, or
(2) it does not provide ascertainable standards of guilt to
protect against arbitrary enforcement.

Legal Ethics > Unauthorized Practice of Law
HNSIQ‘%.] Legal Ethics, Unauthorized Practice of Law

The term "practice of law" includes not only the doing or
performing of services in a court of justice, in any matter
depending therein, throughout its various stages, and in
conformity with the adopted rules of procedure, but in a
larger sense includes legal advice and counsel, and the
preparation of legal instruments and contracts by which
legal rights are secured.

Business & Corporate
Compliance > ... > Trusts > Trust
Administration > Medification & Termination

Legal Ethics > Unauthorized Practice of Law

HN6[Z] Trust Administration, Modification &

Termination

The selection and completion of form legal documents,
or the drafting of such documents, including deeds,
mortgages, deeds of trust, promissory notes and
agreements modifying these documents constitutes the
practice of law.

Legal Ethics > Unauthorized Practice of Law
HN?[&] Legal Ethics, Unauthorized Practice of Law

It is the nature and character of the service performed
which governs whether given activities constitute the
practice of law, not the nature or status of the person
performing the services. If the activities in question are
the practice of law, then the question is whether the
person practicing law is authorized to do so.

Legal Ethics > Unauthorized Practice of Law

TOM EVANS
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HNB[;“Q’;.] Legal Ethics, Unauthorized Practice of Law

Washington law clearly prohibits an unlicensed person
from selecting and completing legal forms for another,
necessarily including dissolution forms.

Legal Ethics > Unauthorized Practice of Law
HNQ[&] Legal Ethics, Unauthorized Practice of Law

A paralegal is a person with legal skills, but who is not
an attorney, and who works under the supervision of a
lawyer in performing various tasks relating to the
practice of law or who is otherwise authorized by law to
use those legal skills.

Headnotes/Syllabus

Summary

Nature of Action: Prosecution for 12 counts of unlawful
practice of law, 3 counts of unlicensed operation as a
collection agency, and 1 count of second degree theft.

Superior Court: The Superior Court for Kitsap County,
No. 91-1-00525-5, James D. Roper, J., on December
10, 1991, entered a judgment on a verdict of guilty of all
the charges.

Court of Appeals: Holding that the statute prohibiting
nonlawyers from practicing law is not unconstitutionally
vague, that there was sufficient evidence to convict on
the collection agency and theft counts, and that the
instructions were proper, the court affirms the judgment.

Headnotes

WASHINGTON OFFICIAL REPORTS HEADNOTES

WAJ1[2 [1]

Criminal Law > Statutes > Vagueness > Undefined
Language > Factors

When a criminal statute does not define words alleged
to be unconstitutionally vague, a reviewing court may
look to existing law, ordinary usage, and the general
purpose of the statute to determine whether the statute
meets constitutional requirements of clarity.

Statutes > Validity > Presumption > Burden of Proof >
Degree of Proof

A statute is presumed to be constitutional; the burden is
on the challenger to prove otherwise beyond a
reasonable doubt.

WA[3]%] [3]

Criminal Law > Statutes > Vagueness > Particular
Conduct > No First Amendment Issue

Absent a claimed violation of the First Amendment, the
vagueness of a criminal staiute is determined by
examining its application to the defendant's alleged
conduct, not to hypothetical situations within the
periphery of the scope of the statute.

wAs4T) [4]
Criminal Law > Statutes > Vagueness > Test

A criminal statute is unconstitutionally vague if (1) it
does not define the crime with sufficient definiteness so
that ordinary people can understand what conduct is
prohibited or (2) it does not provide ascertainable
standards of guilt to protect against arbitrary
enforcement.

Attorney and Client > Practice of Law > Unauthorized
Practice > Legal Documents

For purposes of the misdemeanor of the unlawful
practice of law (RCW 2.48.180), a person "practices
law" by determining for others what legal documents
must be executed to carry out their intent and by
completing those legal documents.

WA[6]=%] [6]

Attorney and Client > Practice of Law > Unauthorized
Practice > Purpose

The prohibition against unlawfully practicing law (RCW
2.48.180) is intended to protect the public.

TOM EVANS
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WA[7T] [7)

Attorney and Client > Practice of Law > Unauthorized
Practice > Validity > Vagueness > Representation of
Clients in Legal Matters

RCW 2.48.180, which prohibits the unlawful practice of
law, is not unconstitutionally vague as applied to a
nonattorney's representation of clients in legal matters.

WAJ/8]%] [8]

Criminal Law > Statutes > Vagueness > Ascertainable
Standards

A criminal statute does not violate the due process
requirement that it provide ascertainable standards of
guilt to protect against arbitrary enforcement unless it
invites an inordinate amount of discretion.

o7 [9]

Attorney and Client > Practice of Law > Unauthorized
Practice > Paralegal > Unsupervised

A paralegal not under the supervision of an attorney is
not exempt from the prohibition against unlawfully
practicing law (RCW 2.48.180).

WA[10]3%] [10]

Attorney and Client > Practice of Law > Unauthorized
Practice > Power of Attorney > Effect

A person's right to practice law on his or her own behalf
may not be transferred to another person through a
power of attorney. A power of attorney does not
authorize the practice of law.

WA[11]5] [11]

Criminal Law > Trial > Taking Case From Jury >
Sufficiency of Evidence > In General

There is sufficient evidence to uphold a conviction if,
after viewing the evidence most favorably toward the
prosecution, any rational trier of fact could have found
the essential elements of the crime beyond a
reasonable doubt.

WA[12]%] [12]

Appeal > Review > Issues Not Raised in Trial Court >
Instructions > In General

Unchallenged instructions are accepted on appeal as
the law of the case.

Counsel: David G. Skeen, for appellant (appointed
counsel for appeal).

C. Danny Clem, Prosecuting Attorney, and Pamela B.
Loginsky and Karin L. Nyrop, Deputies, for respondent.

Robert D. Welden on behalf of Washington State Bar
Association, amicus curiae.

Judges: Seinfeld, Morgan, Houghton

Opinion by: KAREN G. SEINFELD

Opinion

[*797] Seinfeld, J. -- Jerry Nathan Hunt appeals his
convictions of 12 counts of unlawful practice of law,
three counts of unlicensed operation as a collection
agency, and one count of theff in the second degree.
We affirm.

FACTS

Hunt called himself a paralegal and operated a business
called Strategic Services. He had no formal or academic
[*798] paralegal training but had learned something
about the law while working with an attorney in Spokane
for approximately 2 years.

[**2] The 12 unlawful practice of law counts fall into the

following categories. In eight of the counts, Hunt
represented people injured in car accidents who had
negligence claims against insured drivers. Hunt drafted
and had each client sign a limited power of attorney
authorizing Hunt to settle the liability claim with the
insurer and to collect the settlement amount. He then
negotiated with the insurer's adjuster, telling the adjuster
he was a "negotiator" or "mediation counsel" retained by
the injured party.

Pursuant to these negotiations, Hunt prepared

TOM EVANS
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settlement liens in favor of car rental agencies, medical
providers, and drug stores. In one case, he mailed a
request for discovery and a request for admissions,
although he had not yet filed suit. Hunt sometimes
threatened that his client would file suit. He represented
to the adjusters that he had researched appropriate
amounts for the injuries and made settiement demands.
He collected settlement checks and had his clients sign
releases. He also signed documents for his clients.

In two cases, Hunt helped prepare and file dissolution
forms. The forms indicated the client was proceeding
pro se. In one of these cases, Hunt interceded [**3] as
a "friend of the court" during a hearing at which a
superior court judge entered the decree. He later billed
the client for this intervention. In another case, Hunt
drafted pleadings in response to a motion to modify
support. Finally, in one case, Hunt's clients asked him to
research some Washington statutes and respond to a
letter from the attorney for a well-drilling company with
whom they had a dispute. Hunt wrote a letter, based in
part on the clients' summary of the facts.

The three unlicensed collection counts were based on
debts Hunt either collected or tried to collect for three
businesses. In two of the counts, Hunt had the business
owner assign him the debt; he then filed a pro se lawsuit
seeking payment. In some of the pleadings, however,
he listed the original creditor as a plaintiff. In another
case, he hounded a [*799] drugstore customer about
covering a bad check; the drugstore apparently did not
assign the debt to Hunt. The clients testified to hiring
Hunt to collect their debts; they did not view the
transaction as a sale of the debt. In one of the
"assignment" cases, Hunt continued to bill his client for
various court costs.

The theft count was based on[*4] Hunt's
representation of two of his personal injury clients, Joe
Scott and Pierrette Guimond. As with his other clients,
Hunt prepared and had the two sign limited powers of
attorney. After setiling the cases, he cashed the two
settlement checks and had the bank issue seven
cashier's checks. One went to each client, several went
to doctors, and one went to Hunt's landlord to pay his
rent of § 445. The remainder, $ 683.50, was disbursed
to Hunt in cash. The total award was $ 10,200.

The clients became concerned that the amounts of the
checks were incorrect, and, after contacting the
insurance company to learn the amount of the
settlement, requested an accounting, which Hunt did not
initially provide. Eventually, he provided an inaccurate

accounting. In addition, he told the clients that he
believed they had agreed that he would get 7 percent of
the settlement for each client, not simply 7 percent of
the settlement. He did not list the rent check on the
accounting, but did charge the two clients for the $ 5 fee
{o issue that check.

Eventually, Hunt agreed to remit an additional $ 400 to
his clients, but he did not do so until the State filed
unlawful practice of law charges. The State [**5] filed
the theft charges some months after Hunt paid the
additional $ 400, even though the clients, by that time,
had signed a release indicating they had received full
satisfaction from Hunt.

At trial, the prosecution presented evidence that Hunt
had poorly represented some of his clients, did not
always act in his clients' best interests, and acted
unethically or incompetently. Among other things, the
state witnesses indicated Hunt did not keep his clients
informed of his activities, did not inform clients of the full
amount of settlements, reached settlements without
consulting with his clients, settled claims [*800] of
minors without proper safeguards, fought with one of his
clients in front of an insurance adjuster, and filed
incomplete or improper documents in court. Three
lawyers testified: two substantive witnesses who
described Hunt's actions representing clients, and
Robert Welden, the general counsel to the Washington
State Bar Association. Over Hunt's objection, all three
lawyers testified as experts as to the definition of the
"practice of law".

Hunt testified that he did not represent to anyone that he
was a lawyer or could act as one. He also told his
clients [**6] he could not go to court for them. The
defense elicited from several of Hunt's clients that they
knew Hunt was acting as a paralegal and not as an
attorney.

The jury convicted Hunt on all counts. On appeal, Hunt
claims that the law prohibiting unlawful practice of law is
unconstitutionally vague, that the evidence was
insufficient to convict on the theft and collection agency
counts, and that the jury instructions related to the
unlawful practice of law charges were erroneous.

UNCONSTITUTIONAL VAGUENESS

The unlawful practice of law, a misdemeanor, is defined
in HNi[®%] RCW 2.48.180. The statute provides, in
relevant part:

Any person who, not being an active member of the

TOM EVANS
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state bar, . . . as by this chapter provided, shall
practice law, or hold himself out as entitled to
practice law, shall, except as provided in RCW
19.154.100, be guilty of a misdemeanor].]

RCW 2.48.180.

Hunt argues that the statutory phrase "practice law" is
unconstitutionally vague under the due process clauses
of the Fifth and Fourteenth Amendments and under the
Washington State Constitution, article 1, section 3. He
does not contend, however, that the Washington
Constitution  provides different or broader [**7]
protection than the federal constitution.

We note initially that the federal courts have refused to
find similar statutes impermissibly vague under the
federal constitution. In 1967, the United States Supreme
Court dismissed an appeal of an Arizona decision for
want of a substantial federal question; the petitioner had
challenged a similar [*801] Arizona statute as
unconstitutionally vague. Hackin v. State, 102 Ariz. 218,
427 P.2d 910, 912, appeal dismissed, 389 U.S. 143, 19
L. Ed. 2d. 347, 88 S. Ct. 325 (1967). Since then, other
federal courts have followed this binding precedent.
Wright v. Lane Cy. Dist. Court, 647 F.2d 940, 941 (9th

Douglass, 115 Wn.2d at 182-183. Hunt does not claim
implication of his First Amendment rights. Thus, we
evaluate the statute as applied to Hunt's alleged
conduct. See Russell, 69 Wn. App. at 245.

WAMZ]'%?] [4] ﬁﬂﬁi[rﬁ:} A statute violates Fourteenth
Amendment due process protections if it fails to provide
a fair warning of proscribed conduct. Douglass, 115
Wn.2d at 178. Although some uncerainty is
constitutionally [**9] permissible, a statute is
unconstitutionally vague if:
(1) . . . [it] does not define the criminal offense with
sufficient definiteness that ordinary people can
understand what conduct is proscribed, or (2) . . .
[it] does not provide ascertainable standards of guilt
1o protect against arbitrary enforcement.

Douglass, 115 Wn.2d at 178-1789.

[*802] WA[5Z‘7§?] [5] As Hunt concedes, several
Washington cases provide a definition for "practice of
law". According fo those cases, a person preparing legal
forms is practicing law. In re Droker, 59 Wn.2d 707,
719, 370 P2d 242 (1962); accord Bowers v.
Transamerica_Title Ins. Co., 100 Wn.2d 581, 586, 675
P.2d 193 (1983). The Droker court held

Cir. 1981); Monroe v. Horwitch, 820 F. Supp. 682, 686
(D. Conn. 1993), aff'd, 19 F.3d 9 (1994).

WA F] [1] WA2[ %] [2] As we explained in State
v. Russell, 69 Wn. App. 237, 245, 848 P.2d 743, review
denied, 122 Wn.2d 1003, 859 P.2d 603 (1993), ﬂﬂg[’%?
] when a criminal statute does not define words alleged
to be unconstitutionally vague, the reviewing court may
"look to existing law, ordinary usage, and the general
purpose of the statute" to [**8] determine whether "the
statute meets constitutional requirements of clarity". We
must presume that a statute is constitutional, the burden
is on the challenger to prove otherwise beyond a
reasonable doubt. State v. Coria, 120 Wn.2d 156, 163,
839 P.2d 890 (1992).

WA[SNB'”‘ET] [3] ﬂg[?] Unless the challenger claims a
violation of First Amendment rights, we evaluate the
statute by looking to the facts of the particular case.
Spokane v. Douglass, 115 Wn.2d 171, 182, 795 P.2d
693 (1990). The challenged law
is tested for unconstitutional vagueness by
inspecting the actual conduct of the party who
challenges the ordinance and not by examining
hypothetical situations at the periphery of the
ordinance's scope.

ﬁlﬂg[’&““] the term "practice of law" includes not only
the doing or performing of services in a court of
justice, in any matter depending therein, throughout
its various stages, and in conformity with the
adopted rules of procedure, but in a larger sense
includes legal advice and counsel, and the
preparation of legal instruments and contracts by
which legal rights are secured.

59 Wn.2d at 719; [**10] accord Hagan & Van Camp,
P.S. v. Kassler Escrow, Inc.. 96 Wn.2d 443, 446-47, 635
P.2d 730 (1981); Washington State Bar Ass'n v. Great
W. Union Fed. Sav. and Loan Ass'n, 91 Wn.2d 48, 54,
586 P.2d 870 (1978) (hereinafter WSBA); Hecomovich
v. Nielsen, 10 Wn. App. 563, 571, 518 P.2d 1081,
review denied, 83 Wn.2d 1012 (1974).

The Supreme Court expanded on this notion in WSBA:

ﬁ_l_v;@[z‘ﬁ?] the selection and completion of form legal
documents, or the drafting of such documents,
including deeds, mortgages, deeds of ftrust,
promissory notes and agreements modifying these
documents constitutes the practice of law.

WSBA, 91 Wn.2d at 55; accord Bowers. 100 Wn.2d at
586; Hagan & Van Camp, 96 Wn.2d at 447. Also, when
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"one determines for the parties the kinds of legal
documents they should execute to effect their purpose,
such is the practice of law." Hecomovich, 10 Wn. App.
at 571; WSBA, 91 Wn.2d at 58, 60. Services which are
ordinarily performed by licensed lawyers and that
involve legal rights and obligations were [**11] held to
be the practice of law in WSBA. 91 Wn.2d at 55."HN7|
?ﬂf] It is the nature and character of the service
performed which governs whether given activities
constitute the practice of law", not the nature or status of
the person performing the services. WSBA, 91 Wn.2d
at 54; accord Hagan & Van Camp, 96 Wn.2d at 448. If
the activities in question are the practice of law, then the
question is whether the person practicing law is
authorized to do so. WSBA, at 54.

[*803] WA[61]B‘§’] [6] The unauthorized practice of law
is prohibited to protect the public. See, e.g.,, Bowers,
100 Wn.2d at 586: Monroe, 820 F. Supp. at 687;
Dauphin Cy. Bar Ass'n v. Mazzacarg, 465 Pa. 545, 551-
2,351 A.2d 229, 232-33 (1976); Brown v. Unauthorized
Practice of Law Comm., 742 S.W.2d 34, 41-42 (Tex. Ct,
App. 1987). As the Washington Supreme Court has
stated, "there is no such thing as a simple legal
instrument in the hands of a layman." Hagan & Van
Camp, 96 Wn.2d at 447 (quoting Washington State Bar
Ass'n v. Washington Ass'n of Realtors, 41 Wn.2d 697,
712,251 P2d 619 (1952)[**12] (Donworth, J.,
concurring)).
When a person holds himself out to the public as
competent to exercise legal judgment, he implicitly
represents that he has the technical competence to
analyze legal problems and the requisite character
qualifications to act in a representative capacity.
When such representations are made by persons
not adequately trained or regulated, the dangers to
the public are manifest . . ..

Mazzacaro, 465 Pa. at 551, 351 A.2d at 232. As the
Mazzacaro court noted, a client may entrust
confidences, reputation, property, or freedom when he
or she entrusts a legal matter to a person practicing law.
465 Pa. at 551, 351 A.2d at 232. The person receiving
that trust should be subject to the regulations imposed
on lawyers.

WA[?i]fé‘?] [7] Although in certain situations it may be
difficult to precisely define the term, "practice of law",
Hagan & Van Camp. 96 Wn.2d at 446, WSBA, 91
Wn.2d at 54, the general definition is sufficient to allow
an ordinary person io know that RCW 2.48.180
proscribes Hunt's conduct. Hunt attempted to settle
claims based on negligence liability for clients. When

he [**13] succeeded, his clients signed forms releasing
both the tortfeasor and the insurance company from
liability. Insurance companies often issued checks
payable to Hunt or to his clients. When representing his
clients, Hunt performed legal research and applied the
results to the facts of his clients' claims, basing his
demands on this application of precedent to facts, and
on his analysis of the liability of the insured. When
pursuing his clients' tort claims, Hunt documented past
and future expenses, prepared affidavits, [*804] and
mailed discovery demands. He also prepared liens for
those providing services to his clients. This conduct is
clearly proscribed by RCW 2.48.180;, Hunt could not
reasonably be surprised by the application of the statute
to these activities. See also Mazzacaro, 465 Pa. at 554-
55, 351 A.2d at 233-34; Brown, 742 5.W.2d at 41-43.

Hunt also performed legal research and drafted, signed,
and sent a letter containing several legal assertions or
conclusions in response to an attorney's letter to his
client. He drafted pleadings and memoranda in
response to a motion to modify support; the client filed
them, purportedly acting [**14] pro se. These actions
are also clearly proscribed by the statute.

Hunt also prepared dissolution documents, actually
interceding for one dissolution client during a court
hearing. _fiN_B["g] Washington law clearly prohibits an
unlicensed person from selecting and completing legal
forms for another, necessarily including dissolution
forms. See also Monroe, 820 F. Supp. at 686-87 (citing
to several other courts that have reached the same
conclusion). As to the first prong of the vagueness test,
an ordinary person would understand that Hunt's actions
constituted the practice of law.

WA[BH':E?] [8] Under the due process clause, the
statute and the challenged phrase must also provide
ascertainable standards of guilt to prevent arbitrary
enforcement. A lack of standards allows police, judge,
and jury to decide subjectively what conduct violates the
law in a given case. Douglass. 115 Wn.2d at 181.
However, a statute may require some subjective
evaluation by law enforcers; it violates the Fourteenth
Amendment "only if it invites an inordinate amount" of
discretion. 1715 Wn.2d at 181. Even if we assume that
the challenged phrase, "practice law", might in [**15]
some circumstances allow subjective enforcement, as
applied here the law is sufficiently defined to prevent
inordinately arbitrary enforcement.

WA[QZ]E‘?] [9] Hunt seems to argue that because he
claimed to be a paralegal, RCW 248180 is

TOM EVANS
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unconstitutionally vague as applied to him. We disagree.
ﬂ;i\_lg[:ﬁ?] A paralegal is "[a] person with legal skills, but
who is not an attorney, and who works under the
supervision of a lawyer in performing various [*805]
tasks relating to the practice of law or who is otherwise
authorized by law to use those legal skills." Black's Law
Dictionary 1111 (6th ed. 1990). Hunt did not work under
the supervision of any attorney. His claimed paralegal
status does not exempt him from RCW 2.48.180 or
make the statute any less sufficiently definite as applied
1o his clearly proscribed conduct. See also Monroe, 820
F. Supp. at 684, 686-87, State v. Thierstein, 220 Neb.
766, 769-70, 371 N.W.2d 746, 748 (1985).

Hunt also appears to argue that the existence of
statutes allowing the use of powers of attorney makes
the phrase "practice of law" unconstitutionally vague as
applied to his actions. He contends that since he
essentially became [**16] his clients by virtue of the
powers of attorney, he could then act pro se for
himself/them. A person may represent himself or herself
pro se. A person can also draft legal documents to
which he or she is a party. Both these exceptions are
narrow and limited. WSBA, 91 Wn.2d at 56-57.

WAHOR?} [10] The exceptions do not apply to Hunt's

conduct because (1) "a layperson who receives
compensation for such legal services may not rely upon
the 'pro se' exception" ' [**17] and (2) Hunt was not
performing services solely on his own behalf. 2 The
Supreme Court of Alaska has decided that a statutory
power of attorney does not authorize the agent to act
pro se in the place of the principal. Christiansen v.
Melinda, 857 P.2d 345 (Alaska 1993). Furthermore, to
the extent that Washington's statutes allowing use of
powers of attorney would allow the unlicensed practice
of law, they are unconstitutional. See Hagan & Van
Camp, 96 Wn.2d at 451-53. If the Legislature purported
to allow laypersons to practice law, it impermissibly
usurped the power of the courts and violated the
separation of powers doctrine. 96 Wn.2d at 451-53.

INSUFFICIENCY OF THE EVIDENCE

WA[11117§:] [11] Hunt contends the State presented
insufficient evidence to support the guilty verdicts; he
provides argument [*806] conly as fo the theft and
collection agency counts. Evidence is sufficient to

1 WSBA, 91 Wn.2d at 57.

28ee Hagan & Van Camp, 96 Wn.2d at 451.

support a conviction if, after viewing the evidence in the
light most favorable to the prosecution, any rational trier
of fact could have found the essential elements of the
crime beyond a reasonable doubt. Seattle v. Slack, 113
Wn.2d 850, 859, 784 P.2d 494 (1989).

WA[12[¥5§‘] [12] Hunt does not assign error to the
instructions governing the theft charge. Unchallenged
instructions are the law of the case. State v. Ng, 110
Wn.2d 32,39, 750 P.2d 632 (1988). The instructions
provide that the State need not prove a permanent
intent to deprive the victims of their money. They also
provide that the State must prove Hunt "did not
appropriate" the money "openly and avowedly under a
good faith claim of title". Hunt's insufficiency argument is
based on his "good faith" defense.

When [**18] Hunt cashed the settlement checks, he
disbursed the funds via several cashier's checks,
including one to his landlord, and he took the remainder
in cash. He initially provided no accounting and did not
tell his clients how much the insurance company had
paid. To this extent, his "appropriation" was not "open'.
When his clients confronted him with what they believed
were discrepancies, he was flustered and belligerent
and threatened to sue them for additional fees. He
eventually provided an inaccurate accounting and
claimed he was entitled to 14 percent of the total
settlement. He never informed his clients of the
cashier's check issued to pay his rent, although he
charged them the fee for issuing it. He finally agreed
that he might have calculated his fees incorrectly and
agreed to repay $ 400; eventually, he actually paid this
amount. These facts are sufficient to prove an intent to
wrongfully deprive, even if the deprivation was not
permanent.

Hunt's argument as to the collection agency counts is
that he was simply collecting debts assigned to him.
However, the evidence is otherwise. Witnesses testified
that Hunt was acting as their agent to collect debts;
some of Hunt's pleadings [**19] designated the original
creditor as plaintiff and Hunt obtained various filing fees
from the original creditors. Ali [*807] these acts are
inconsistent with one who has purchased a debt. This
evidence is sufficient to support the conviction.

INSTRUCTIONS

Hunt finally claims that the trial court erred when it
issued instructions 13 through 16 defining the practice
of law and instructions 20 through 31 using the term
"representation” to describe Hunt's relationship to his
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clients. Instruction 13 3[*20] simply restates RCW
2.48.180. Instruction 14 4 accurately defines the practice
of law as defined by the Washington cases we
discussed above. Instruction 15 explains that a person
may practice law on his own behalf but "cannot transfer
his 'pro se' right to practice law to any other person". As
we earlier explained, this is also an accurate statement
of Washington law. Instruction 16 describes powers of
attorney and states: "A power of attorney does not
authorize the practice of law." As noted above, this too
is an accurate statement of Washington law.

The use of the term "representation” in the "to convict"
instructions (i.e., "[t]he defendant practiced law through
his representation of Thomas and Beverly Lee") does
not appear to unfairly suggest guilt, as argued to the trial
court. As the trial court noted, the term is not used solely
in regard to lawyers. Factually, it is correct: Hunt had
clients; he represented them. The trial court did not err
in instructing the jury as it did.

[*808] Affirm.
[**21] Morgan, C.J., and Houghton, J., concur.

Review denied at 125 Wn.2d 1009, 889 P.2d 498, 1994
Wash. LEXIS 755 (1994).
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3instruction 13 states: "A person commits the crime of
unlawful practice of law when, not being an active member of
the State Bar, he practices law or holds himself out as entitled
to practice law."

4 Instruction 14 states:
"The practice of law means:

"(1) Doing or performing services in the courts of justice,
and/or;

"(2) Giving legal advice and counsel, and/or;

"(3) The preparation of legal instructions and contracts by
which legal rights and obligations are established,
including the completion of pre-printed legal document
forms.

"The completion of pre-printed legal forms, preparation of legal
instruments and the giving of legal advice and counsel are the
practice of law irrespective of whether they are used in an
action or proceeding pending in a court.

"ltems (1), (2), and (3) are alternatives and only one need be
proven."

TOM EVANS
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Current with rules received by the publisher through April 25, 2018

Washington Court Rules > STATE RULES > PART . RULES OF GENERAL APPLICATION >
GENERAL RULES (GR)

Rule 24. Definition of the practice of law

(a) General definition: The practice of law is the application of legal principles and judgment with regard
to the circumstances or objectives of another entity or person(s) which require the knowledge and skill of a
person frained in the law. This includes but is not limited to:

(1) Giving advice or counsel to others as to their legal rights or the legal rights or responsibilities of
others for fees or other consideration.

{2) Selection, drafting, or completion of legal documents or agreements which affect the legal rights of
an entity or person(s).

(3) Representation of another entity or person(s) in a court, or in a formal administrative adjudicative
proceeding or other formal dispute resolution process or in an administrative adjudicative proceeding in
which legal pleadings are filed or a record is established as the basis for judicial review.

{4) Negotiation of legal rights or responsibilities on behalf of another entity or person(s).

TOM EVANS






RCW 2.48.180; Definitions—Unlawful practice a crime—Cause for disc...e—Injunction—Remedies—Costs—Attorneys' fees—Time limit for action. 6/20/18, 12:18 PM

@WASHINGTON STATE LEGISLATU]&'%\ :
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RCW 2.48.180

Definitions—Unlawful practice a crime—Cause for discipline—Unprofessional conduct
—Defense—Injunction—Remedies—Costs—Attorneys' fees—Time limit for action.

(1) As used in this section:

(a) "Legal provider" means an active member in good standing of the state bar, and any other
person authorized by the Washington state supreme court to engage in full or limited practice of
law;

(b) "Nonlawyer" means a person to whom the Washington supreme court has granted a limited
authorization to practice law but who practices law outside that authorization, and a person who is
not an active member in good standing of the state bar, including persons who are disbarred or
suspended from membership;

(c) "Ownership interest" means the right to control the affairs of a business, or the right to share
in the profits of a business, and includes a loan to the business when the interest on the loan is
based upon the income of the business or the loan carries more than a commercially reasonable
rate of interest.

(2) The following constitutes unlawful practice of law:

(a) A nonlawyer practices law, or holds himself or herself out as entitled to practice law;

(b) A legal provider holds an investment or ownership interest in a business primarily engaged
in the practice of law, knowing that a nonlawyer holds an investment or ownership interest in the
business; :

(c) A nonlawyer knowingly holds an investment or ownership interest in a business primarily
engaged in the practice of law;

(d) A legal provider works for a business that is primarily engaged in the practice of law,
knowing that a nonlawyer holds an investment or ownership interest in the business; or

(e) A nonlawyer shares legal fees with a legal provider.

(3)(a) Unlawful practice of law is a crime. A single violation of this section is a gross
misdemeanor.

(b) Each subsequent violation of this section, whether alleged in the same or in subsequent
prosecutions, is a class C felony punishable according to chapter 24.20 RCW.

(4) Nothing contained in this section affects the power of the courts to grant injunctive or other
equitable relief or to punish as for contempt.

(5) Whenever a legal provider or a person licensed by the state in a business or profession is
convicted, enjoined, or found liable for damages or a civil penalty or other equitable relief under this
section, the plaintiff's attorney shall provide written notification of the judgment to the appropriate
regulatory or disciplinary body or agency.

(6) A violation of this section is cause for discipline and constitutes unprofessional conduct that
could result in any regulatory penalty provided by law, including refusal, revocation, or suspension
of a business or professional license, or right or admission to practice. Conduct that constitutes a
violation of this section is unprofessional conduct in violation of RCW 18.130.180.

(7) In a proceeding under this section it is a defense if proven by the defendant by a
preponderance of the evidence that, at the time of the offense, the conduct alleged was authorized
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by the rules of professional conduct or the admission to practice rules, or Washington business and
professions licensing statutes or rules.

(8) Independent of authority granted to the attorney general, the prosecuting attorney may
petition the superior court for an injunction against a person who has violated this chapter.
Remedies in an injunctive action brought by a prosecuting attorney are limited to an order
enjoining, restraining, or preventing the doing of any act or practice that constitutes a violation of
this chapter and imposing a civil penalty of up to five thousand dollars for each violation. The
prevailing party in the action may, in the discretion of the court, recover its reasonable investigative
costs and the costs of the action including a reasonable attorney's fee. The degree of proof
required in an action brought under this subsection is a preponderance of the evidence. An action
under this subsection must be brought within three years after the violation of this chapter occurred.

[ 2003 ¢ 53 § 2; 2001 ¢ 310 § 2. Prior: 1995 ¢ 285 § 26; 1989 ¢ 117 § 13; 1933 ¢ 94 § 14; RRS §
138-14.]

NOTES:

Rules of court: RLD 1.1(h).

Intent—2003 ¢ 53: "The legislature intends by this act to reorganize criminal provisions
throughout the Revised Code of Washington to clarify and simplify the identification and referencing
of crimes. It is not intended that this act effectuate any substantive change to any criminal provision
in the Revised Code of Washington." [ 2003 ¢ 53 § 1.]

Effective date—2003 ¢ 53: "This act takes effect July 1, 2004." [ 2003 ¢ 53 § 423.]

Purpose—2001 ¢ 310: "The purpose of this act is to respond to State v. Thomas, 103 Wn.
App. 800, by reenacting and ranking, without changes, legislation relating to the crime of unlawful
practice of law, enacted as sections 26 and 27, chapter 285, Laws of 1995." [ 2001 ¢ 310 § 1.]

Effective date—2001 ¢ 310: "This act is necessary for the immediate preservation of the
public peace, health, or safety, or support of the state government and its existing public
institutions, and takes effect immediately [May 14, 2001]." [ 2001 ¢ 310 § 5.]

Effective date—1995 ¢ 285: See RCW 48.30A.900.

Practicing law with disbarred attorney: RCW 2.48.220(9).

http:/ /apps.leg.wa.gov/RCW/default.aspx?cite=2.48.180 Page 2 of 2
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RCW 18.130.190

Practice without license—Investigation of complaints—Cease and desist orders—
Injunctions—Penalties.

(1) The secretary shall investigate complaints concerning practice by unlicensed persons of a
profession or business for which a license is required by the chapters specified in RCW
18.130.040. In the investigation of the complaints, the secretary shall have the same authority as
provided the secretary under RCW 18.130.050.

(2) The secretary may issue a notice of intention to issue a cease and desist order to any
person whom the secretary has reason to believe is engaged in the unlicensed practice of a
profession or business for which a license is required by the chapters specified in RCW
18.130.040. The person to whom such notice is issued may request an adjudicative proceeding to
contest the charges. The request for hearing must be filed within twenty days after service of the
notice of intention to issue a cease and desist order. The failure to request a hearing constitutes a
default, whereupon the secretary may enter a permanent cease and desist order, which may
include a civil fine. All proceedings shall be conducted in accordance with chapter 34.05 RCW.

(3) If the secretary makes a final determination that a person has engaged or is engaging in
unlicensed practice, the secretary may issue a cease and desist order. In addition, the secretary
may impose a civil fine in an amount not exceeding one thousand dollars for each day upon which
the person engaged in unlicensed practice of a business or profession for which a license is
required by one or more of the chapters specified in RCW 18.130.040. The proceeds of such fines
shall be deposited to the health professions account.

(4) If the secretary makes a written finding of fact that the public interest will be irreparably
harmed by delay in issuing an order, the secretary may issue a temporary cease and desist order.
The person receiving a temporary cease and desist order shall be provided an opportunity for a
prompt hearing. The temporary cease and desist order shall remain in effect until further order of
the secretary. The failure to request a prompt or regularly scheduled hearing constitutes a default,
whereupon the secretary may enter a permanent cease and desist order, which may include a civil
fine.

(5) Neither the issuance of a cease and desist order nor payment of a civil fine shall relieve the
person so practicing or operating a business without a license from criminal prosecution therefor,
but the remedy of a cease and desist order or civil fine shall be in addition to any criminal liability.
The cease and desist order is conclusive proof of unlicensed practice and may be enforced under
RCW 7.21.060. This method of enforcement of the cease and desist order or civil fine may be used
in addition to, or as an alternative to, any provisions for enforcement of agency orders set out in
chapter 34.05 RCW.

(6) The attorney general, a county prosecuting attorney, the secretary, a board, or any person
may in accordance with the laws of this state governing injunctions, maintain an action in the name
of this state to enjoin any person practicing a profession or business for which a license is required
by the chapters specified in RCW 18.130.040 without a license from engaging in such practice or
operating such business until the required license is secured. However, the injunction shall not
relieve the person so practicing or operating a business without a license from criminal prosecution

“ttp://app.leg.wa.gov/RCW/default.aspx?cite=18.130.190 Page 1 of 2
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therefor, but the remedy by injunction shall be in addition to any criminal liability.

(7)(a) Unlicensed practice of a profession or operating a business for which a license is
required by the chapters specified in RCW 18.130.040, unless otherwise exempted by law,
constitutes a gross misdemeanor for a single violation.

(b) Each subsequent violation, whether alleged in the same or in subsequent prosecutions, is a
class C felony punishable according to chapter 9A.20 RCW.

(8) All fees, fines, forfeitures, and penalties collected or assessed by a court because of a
violation of this section shall be remitted to the health professions account.

[ 2003 ¢ 53 § 141; 2001 ¢ 207 § 2. Prior: 1995 ¢ 285 § 35; 1993 ¢ 367 § 19; 1991 ¢ 3 § 271; prior:
1989 ¢ 373 § 20; 1989 ¢ 175 § 71; 1987 ¢ 150 § 7; 1986 ¢ 259 § 11; 1984 ¢ 279 § 19.]

NOTES:
Intent—Effective date—2003 ¢ 53: See notes following RCW 2.48.180.

Purpose—2001 ¢ 207: "The purpose of this act is to respond to State v. Thomas, 103 Wn.
App. 800, by reenacting and ranking, without changes, legislation relating to the crime of
unlicensed practice of a profession or a business, enacted as section 35, chapter 285, Laws of
1995." [ 2001 ¢ 207 § 1.]

Effective date—2001 ¢ 207: "This act is necessary for the immediate preservation of the
public peace, health, or safety, or support of the state government and its existing public
institutions, and takes effect immediately [May 7, 2001]." [ 2001 ¢ 207 § 4.]

Effective date—1995 c 285: See RC\W 48.30A.900.
Effective date—1989 ¢ 175: See note following RCW 34.05.010.
Severability—1987 ¢ 150: See RCW 18.122.901.

Severability—1986 ¢ 259: See note following RCW 18.130.010.

http://app.leg.wa.gov/RCW/default.aspx?cite=18.130.190 Page 2 of 2
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Lynda Guernsey

From: Lynda Guernsey

Sent: Friday, June 29, 2018 4:29 PM

T Gary N. McLean

Sw.,zct: FW: Stabbert Response to Motions PAPLO0O-18-001 & PAPLO0-18-002
Attachments: Response to Motions PAPLO0-18-0001 & PAPLOO-18-0002.pdf

Hi Gary,

Please see the email below and attachment regarding PAPLO0-18-0001 and 0002.

Regards,
Lynda

Lynda Guernsey, Administrative Specialist Il ~ Direct Line (360) 370-7579

SAN JUAN COUNTY

DEPARTMENT OF COMMUNITY DEVELOPMENT

(360) 378-2354 | 135 Rhone Street | PO Box 947 | Friday Harbor, WA 98250

From: Karla Lopez <KarlaL@stabbertmaritime.com>

Sent: Friday, June 29, 2018 2:43 PM

To: Julie Thompson <JulieT@sanjuanco.com>; Community Development <cdp@sanjuanco.com>; Tom
<tom@maritimeinjury.com>; kelsey@maritimeinjury.com

Cc: Lynda Guernsey <LyndaG@sanjuanco.com>; Erika Shook <erikas@sanjuanco.com>; Dan Stabbert
<dan@stabbertmaritime.com>

S t: Stabbert Response to Motions PAPLOO-18-001 & PAPLO0-18-002

Good Afternoon,

Attached please find the Stabbert’s response, have a wonderful weekend.
Thank you,

Karla Lopez
Executive Assistant
Stabbert Maritime
206.204.4132 1 206.383.1253
22629 NW 54th Street # 201, Seattle, WA 98107

STABBERT

HUMISRES

W Srn e



Lynda Guernsey

From:

Sent:

C\

Subject:
Attachments:

Good Afternoon,

Karla Lopez <KarlaL@stabbertmaritime.com>

Friday, June 29, 2018 2:43 PM

Julie Thompson; Community Development; Tom; kelsey@maritimeinjury.com
Lynda Guernsey; Erika Shook; Dan Stabbert

Stabbert Response to Motions PAPLO0-18-001 & PAPLO0-18-002

Response to Motions PAPL0O0-18-0001 & PAPL00-18-0002.pdf

Attached please find the Stabbert’s response, have a wonderful weekend.

Thank you,

Karla Lopez
Executive Assistant
Stabbert Maritime

1206.204.4132 11 206.383.1253

#2629 NW b4th Street # 201, Seattle, WA 98107

innertiaritime com
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BEFORE THE HEARING EXAMINER FOR THE

SAN JUAN COUNTY
THOMAS C. EVANS; BOX BAY
SHELLFISH FARM, LLC,
Appellants, FILE NO. PAPL00-18-0001
PAPL00-18-0002
\Z

DAN & CHERYL STABBERT; SAN JUAN
COUNTY PLANNING DEPARTMENT,

Respondents.

RESPONSE TO 15T AND 2"
MOTIONS FOR SUMMARY
JUDGMENT

1. INTRODUCTION

On March 12, 2018, San Juan County approved two provisional use permits authorizing
vacation rentals for two residences owned by Dan Stabbert. On June 15, 2018 Appeliant
submitted two separate motions in his appeal of the County’s permit decisions. Appellant’s first
motion to for summary judgment (“1* Motion”) argues that the County erred because a shoreline
conditional use permit is required for a vacation rental. Appellant’s second motion (2" Motion)
argues that the County erred in failing to include conditions “to keep renters from using the dock

and buoys.” The 2" Motion is solely directed at the use of a dock, which is incidental to the

vacation rental use of the established Stabbert residences.

RESPONSE TO MOTIONS FOR SUMMARY JUDGMENT - 1
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Appellant’s 1** Motion fails as a matter of law and fact. Only one of the residences in
question is located within the regulated shoreline. The other residence is located within the
Rural Farm Forest Shoreline designation. San Juan County’s adopted Shoreline Master Program
does not require a conditional use permit for vacation rentals in an existing residence in the Rural
Farm Forest designation. SJCC 18.50.600 (not requiring a conditional use permit for vacation
rentals in the Rural Farm Forest designation).

Appellant’s 2" Motion also fails as a matter of law and fact. Appellant fails to
acknowledge that the County’s decision includes conditions that address his dock-related
concerns. Regardless, all of Appellant’s DNR lease related arguments are untimely, but even if
they were timely raised, a DNR lease is not required for the dock if the dock’s use is incidental to

the vacation rental. There is no basis to issue summary judgement for either motion.

II. LEGAL AUTHORITY

Summary judgment is not appropriate if, based on the pleadings, answers to
interrogatories, affidavits, depositions, and admissions on file, there is a genuine issue as to any
material fact. CR 56(c); Wilson v. Steinbach, 98 Wn.2d 434, 437, 656 P.2d 1030 (1982). The
moving party is held to a strict standard. Atherton Condominium Apartment-Owners Ass’n Bd.
Of Dirs. V. Blume Dev. Co., 115 Wn.2d 506, 516, 799 P.2d 250, 257 (1990) [hereinafter,
Atherton]. The moving party bears the initial burden of showing an absence of an issue of
material fact. Young v. Key Pharm., Inc., 112 Wn.2d 216, 225, 770 P.2d 182 (1989). The Court
should view all facts and reasonable inferences in the light most favorably toward the nonmoving
party. Wilson, 98 Wn.2d at 437. Any doubts as to the existence of a genuine issue of material
fact should be resolved against the moving party. Atherton, 115 Wn.2d at 516. The motion
should be granted only if, from all the evidence presented, reasonable minds could not differ on

the subject, and could reach only one conclusion. Morris v. McNicol, 83 Wn.2d 491, 494-95, 519

RESPONSE TO MOTIONS FOR SUMMARY JUDGMENT - 2




L= - I Y . T - US B N Ry

[ O o I N L T O T T S o S U
Y L B W N = OO NN Y R WON e O

P.2d 7 (1974); Kadoranian v. Bellingham Police Dep’t, 119 Wn.2d 178, 190, 829 P.2d 1061
(1992).

Summary judgment is likewise not proper if the moving party is not entitled to judgment
as a matter of law. CR 56(c). Thus, summary judgment should not be granted based on an
improper statement or interpretation of the law. E.g., Ervin v. Columbia Distrib., 84 Wn.App.
882, 930 P.2d 947 (1997) (summary judgment improper on one of plaintiff’s claims where the
court erred in interpreting the policies of the National Labor Relations Act); Atherton, 115
Wn.2d 506 (summary judgment improper where the court of appeals rejected the moving party’s
interpretation of the implied warranty of habitability). Summary judgment is reviewed de novo.

Kettle Range Conserv. Group v. DNR, 120 Wn.App. 434, 456, 85 P.3d 894 (2003).

HI. ARGUMENT

A, No Shoreline Permit Is Required For A Provisional Use Permit in the Rural Farm
Forest Designation

San Juan County’s Shoreline Master Program does not require any shoreline permit for a
vacation rental use in a previously constructed home located within the Rural Farm Forest
shoreline designation. SICC 18.50.600.

Appellant argues that Stabbert must obtain a conditional use permit for the vacation rental
use. Appellant’s 1% Motion, p. 2:10-12. The 1% Motion contains no analysis of San Juan
County’s adopted Shoreline Master Program and it fails to identify the relevant shoreline
designation of the property. Instead, in support of this argument, Appellant raises untimely
DNR arguments. Appellant’s 1* Motion, p. 2:4-8. This time, Appellant relies upon DNR dock
regulations to presumably argue that the San Juan County’s adopted Shoreline Master Program
requires a conditional use permit for any issued provisional use permit. Appellant’s arguments
regarding a shoreline conditional use permit and DNR regulations must be dismissed because they

were not timely raised in Appellant’s appeal dated, March 29, 2018. Appellant’s Notice of

RESPONSE TO MOTIONS FOR SUMMARY JUDGMENT - 3
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Appeal argues that a “Shoreline Management Permit” is required,] but the words conditional
use and DNR do not appear in the appeal. Notice of Appeal, p. 3:10 — 5:18. Regardless, a
shoreline conditional use permit is not required for either provisional use permit.

The residence subject to PPROVO-17-065 (the “Upland Residence”) is located outside of
the regulated shoreline. Thus, this appeal issue must be dismissed for the Upland Residence
because shoreline regulations do not extend beyond the regulated shoreline.  See,
SJCC18.20.190”S” (defining shoreland as extending landward for 200 feet in all directions).

No shoreline permit is required for PPROVO-17-066 (the “Waterfront Residence”), as
described in the County’s decision. Page 7 of the County’s Waterfront Decision explains that
Appellant believes a shoreline substantial development permit is required. Pages 2 and 14 of the
Decision then explain why Appellant’s argument fails. As described on page 2, finding of fact 9:

SJCC Table 18.30.040 allows vacation rentals by Provisional Use permit in the

Rural Farm Forest land use designation. This house is in the Rural Farm Forest

shoreline designation which according to AJCC Table 18.50.600 (the Shoreline

Master Program) requires a shoreline substantial development for a development

of a vacation rental, but not for the use as a vacation rental. According to the

Shoreline Management Act, “development” is the construction or exterior

alteration of structures, dredging, drilling, dumping, filling; removal of any sand,

gravel, or minerals; bulkheading; driving of piling; placing of obstructions; or

any project of a permanent or temporary nature which interferes with the normal

public use of the surface of the water overlying lands subject to this chapter at

any state of water level (RCW 90.58.030(3)(a)). Since the proposal does not

include new development, no such permits or approval are required. Thus, no
SSDP is required because the proposal does not include “development.”

Similarly, a shoreline conditional use permit is not required pursuant to SJCC 18.50.600
(identifying when a shoreline conditional use permit is required). The row for “vacation rentals” -
under the column for Rural Farm Forest is not marked by a CUP. Thus, no CUP is required for a
vacatibn rental use in the Rural Farm Forest shoreline designation. San Juan County’s Shoreline
Master Program explicitly addresses vacation rentals in the Rural Farm and Forest designation,
and the Department of Ecology reviewed and approved San Juan County’s Shoreline Master

Program.

! Notice of Appeal, p. 4:9-13.

RESPONSE TO MOTIONS FOR SUMMARY JUDGMENT -4
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Appellant raised this exact issue with the Department of Ecology. Ecology staff also
explained to Appellant that his argument fails because vacation rentals in the Rural Farm Forest
designation do not require a shoreline conditional use permit:

A shoreline conditional use permit (CUP) is only required when a Shoreline
Master Program (SMP) establishes the specific requirement for one. With the
exception of the Rural designation, the San Juan County SMP does not require a
CUP for vacation rentals per Table 18.50.600. If the Stabbert property was located
in a Rural designation, I would interpret that a CUP is required, even if absent of
any development. The Stabbert property is located in a Rural Farm Forest
designation and no conditional use permit is required for vacation rental within
that designation per Table 18.50.600.

Appellant’s Bates Stamped Record, p. 166. Email from Department of Ecology Staff, Chad
Yunge to Tom Evans, dated February 2, 2018 (email correspondence between Department of
Ecology and Appellant attached as Exhibit A).

Finally, Appellant has cited a Shoreline Hearings Board decision in an attempt to support
his argument. Darin Barry and Robin Hood Village Resort v.Ecology, SHB 12-008 (SSDP and
SCUP required for new trailers parked in the regulated shoreline). Appellant also raised this
SHB decision with Ecology Staff. Appellant’s Bates Stamped Record, p. 166-176 (email
correspondence between Department of Ecology and Appellant). Barry v. Robin Hood analyzes
Mason County’s Shoreline Master Program, not San Juan County’s adopted Shoreline Master
Program, which is analyzed above. Barry v. Robin Hood involved adding new structures into
the shoreline, which also is not at issue here because the residences and the dock already exist.
To the extent that Appellant argues San Juan County should include additional provisions in its
SMP, this argument is time barred because the time to appeal San Juan County’s adopted SMP
passed long ago. SJCC 18.50.600 provides that vacation rentals in existing residence in
the Rural Farm Forest designation do not require a conditional use permit. Appellant is not
entitled to summary judgment as a matter of law because no shoreline permit is required for the

vacation rental use of the Stabbert residences.

RESPONSE TO MOTIONS FOR SUMMARY JUDGMENT - 5
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B. Joint Use Of The Dock and Buoys

Appellant and Stabbert share a dock that is subject to a Joint Use Agreement. First
Declaration of Dan Stabbert (“Stabbert Decl”), | 2 (attached as Exhibit B). Appellant’s 2"
Motion argues that short-term renters must be prohibited from the use of a dock and buoys that is
subject to a Joint Use Agreement between Appellant and Stabbert. Thus, the 2" Motion appears
to be a motion that requests additional conditions regarding the dock. 2™ Motion, p. 2: 15-17.
Appellant’s 2™ Motion fails to acknowledge that Stabbert proposed permit conditions
specifically to address Appellant’s concerns. More specifically, Appellant proposed to “abide by
and communicate the rules outlined in the Joint Use Agreement as regards [to] the use of the
dock.” Appellant’s Bates Stamped Record, p. 10. The County’s Finding of Fact 22 and
Conditions 8 and 9 accept Stabbert’s proposed condition and require Stabbert to submit Rules of
Conduct for the County’s approval prior to any rental of the residence. Appellant’s Bates
Stamped Record, p. 4, 16. Appellant provides no evidence or argument to explain why the
County’s conditions are inadequate to address his concern. Thus, there is no basis for summary
judgment here.

Ultimately, Appellant is unhappy with the provisions of a private contractual agreement
with Stabbert regarding the use of the dock. The plain language of the Agreement provides:
“The owners of each parcel may allow their invitees to use the dock.”  Appellant’s Bates
Stamped Record, p. 7. Appellant repeatedly raised private contractual issues with County Staff
during the permitting process. Id. In response, County Staff refused to engage in a private
contractual dispute, but included a condition stating that the permit does not grant Stabbert the
right to violate private covenants. Appellant’s Bates Stamped Record, p. 4 (Finding of Fact 20)
and 17 (Condition 16). Stabbert acknowledges and agrees to abide by this condition.

Stabbert and Appellant are currently engaged in a private mediation to settle their dispute

over the use of the dock. Stabbert Decl., § 3. However, as correctly decided by County Staff, a

RESPONSE TO MOTIONS FOR SUMMARY JUDGMENT - 6
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provisional use permit application is not the appropriate venue to adjudicate private contractual
disputes. Appellant’s Bates Stamped Record, p. 4 (Finding of Fact 20).

Unhappy with the County’s decision, Appellant now atiempts to raise untimely appeal
issues, arguing that the permits were issued in violation RCW 79.105.430 and WAC 332-30-
144(2)(c). Appellant also provides a letter from DNR that was issued on May 7, 2018, the day
after the appeal period ended. This line of appeal argument is time barred because these issues
were not included in Appellant’s appeal. Appellant’s Notice of Appeal p. 3:10- 4:18 (not
including any reference to DNR leases, RCW 79.105.430, or WAC 332-30-144(2)(c)). The May
7, 2018 DNR letter is also not in the County’s file and was not proffered as evidence in support
of the 2" Motion.

Appellant’s line of argument is also without legal merit because allowing vacation renters
to use a recreational dock is not a violation of state law. The May 7, 2018 DNR letter states: “if
you intend to allow renters of your vacation property to use the dock, you would need to apply
for an authorization from DNR, which would be in the form of a lease.” 2™ Motion, Exhibit 1
Letter from Gabe Harder, DNR Land Manager to Dan and Cheryl Stabbert, dated May 7, 2018.
Mr. Harder issued this letter without contacting Stabbert or receiving any information from
Stabbert. Stabbert Decl., J 4. After receiving additional information from Stabbert, Mr. Harder
clarified his position stating that Stabbert’s vacation rental guests may use the dock without
Stabbert obtaining a lease from DNR if the dock use is incidental to the vacation rentals.
Incidental uses include allowing guests to use the dock to take photos, view a sunset, or observe
wildlife. Stabbert Decl., § 5 and Exhibit 1 (“...DNR would consider the types of uses that you
have described as incidental to the dock, which would not preclude the dock from qualifying for
a no-fee private recreational dock as long as the dock conforms to local ordinances and shoreline
master programs.”)

DNR'’s conclusion that a lease is not required is consistent with state law and DNR

regulations. See e.g., WAC 332-30-144(3) (requiring a lease for yacht and boat club facilities,

RESPONSE TO MOTIONS FOR SUMMARY JUDGMENT - 7
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floating houses, resorts, and multifamily dwellings with more than four units).? In contrast to the
uses identified in the DNR regulation where a lease is required, the use here is the vacation rental
of two single family residences. No lease is required under the plain language of state law and

DNR’s lease regulations. Even if Appellant timely raised the DNR lease issue, there is no legal
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basis for summary judgment or the addition of additional conditions.

IV. CONCLUSION

For the foregoing reasons, Stabbert respectfully requests that the Hearing Examiner deny

Appellant’s 1% and 2™ Motions.
M
DATED thisa l day of June, 2018.

? See also RCW 79.105.430 (providing no authority for Appellant’s argument, prohibiting only

By:

mooring boat for commercial or residential use).

Dan Stabbert
2629 NW 54th St., #201
Seattle, WA 98107

dan@stabbertmaritime.com

RESPONSE TO MOTIONS FOR SUMMARY JUDGMENT - 8
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CERTIFICATE OF SERVICE

I certify that on this date, I filed a copy of the Response to Motion to Dismiss and Motion

for Summary Judgment with the San Juan Hearing Examiner.

I also certify that on this date, a copy of the same document was sent to the following

parties listed below in the manner indicated:

San Juan Hearing Examiner [ ]ViaFacsimile

Department of Community Development [ ] ViaLegal Messenger

135 Rhone Street [X] Via Efile/Email

P.O.Box 947 [X] Via US Mail, postage prepaid

Friday Harbor, WA 98250
ded@sanjuanco.com

Thomas C. Evans [ ] ViaFacsimile

c/o Madison Park Law Offices [ ]ViaLegal Messenger

4020 Eawst Madison Street, Suite 210 [X] Via Email

Seattle, WA 98122 [ ] Via US Mail, postage prepaid
206-527-8008

tom@maritimeinjury.com

Attorney for Thomas C. Evans

Thomas C. Evans
PO Box 408
Olga, WA 98112
360-376=5987

tom@maritimeinjury.com
kelsey@maritimeinjury.com

Attorney for Box Bay Shellfish Farm LLC

v
Dated thisa 07 day of June, 2018, at Seattle, Washington.

DY T S va

Dan Stabbert

CERTIFICATE OF SERVICE -9
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Julie Thompson

Fron: Yunge, Chad (ECY} <CYUN461@ECY.WAGOV>

Sent; Thuvsday, February 1, 2018 219 PM

To: Tom Evans

Ce: Renkor, Betty (ECY); Julie Thompson

Subject: RE: Stabbert Vacation Rentals- One Single Simple Question
Correct.

Erom: Tom Evans [mailto:tom@maritimeinjury.com]

Sent: Thursday, February 1, 2018 2:16 PM

To: Yunge, Chad (ECY) <CYUN461@ECY.WA.GOV>

Cc: Renkor, Betty (ECY) <EREN46L@ECY.WA.GOVY>; Julié Thompson <JulieT@sanjuanco.com>
Subject: Re: Stabbert Vacation Rentals- One Single Simplé Question

Thank you Chad. I think you answered my question and to make sure [ am correct about what you are saying,
you are stating: unless there is actual new development involved, i.e. new construction agsociated with the
permit applicatior, which excesds the categorically exempt cost amoun, 2 shoreline permit is not required,
Please correct me if I have that wrong and thank you once aggin for your courtesies and cooperation, Torn
Evans

On Feb 1, 2018, at 1:52 PM, Yunge, Chad (ECY) <CYUN461@ECY.WA.GOV> wrote:

HiTom,

| get no pleasure from being correct in this conversation we are having. You raise some good questions
and | have tried to answer them as clearly as | can,

Regarding your question below, while Table 18.50.600 shows that a substantial development: parmit
{SD} is required, it is making an assumption that there is development involved with the proposed use,
The table itself cannot redefine when a substantial development is required under the SMA, A lot of
jocal governments Include a similar matrix in their SMPs as a quick reference guide to what
uses/davelopments are allowed and where, The reader can't stop there however, the text of the
applicable sections of the SMP and/or SMA prevail, Perhaps a hietter term to have used would have
been "permitted subject to policies and regulations” rather than use “SD” in the table.

Looks like you have a tervific spot there on Oreas. | do hope we meet someday Tom.

Kind regards,
Chad

From: Tom Evans [mailto:tom@maritimeiniury.com]
Sent: Thursday, February 1, 2018 12:33 PM EXHIBIT A
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To: Yunge, Chad (ECY} <CYUNAG1@ECY.WA.GOV>
Cc: Renkor, Betty (ECY) <EREN461@ECY.WA.GOV>; Julle Thompson <JulieT@saniuanco.com>
Subject: Stabbert Vacation Rentals- One Single Simple Question

Thank you again Chad. As before, your arguments are well thought out and well présented, even
if I do disagree,

This time, I am going to boil it down to bhe single simple question. If 1 agres with your answer I
will self-declare you the victor:

The Master Program Matrix clearly states a vacation rental

in a Rural Farm Forest Zone
is subject to SD, with SD defined as: “Subject to shoreline

substantial development permit
unless exempt per subsection (B) of this section." (B not

applicable, requires an asterix)

Given the above, pleasé state every reason why a shoreline

permit is not being required
for the Stabbert applications?

Thanks again for sharing your knowledge and experience with me. 1f you are on Island (Orcas)

in the near future I would like to mest you.
Regards, Tom Evans

On Feb 1, 2018, at 8:47 AM, Yunge, Chad (ECY) <CYUN461@ECY. WA GOV> wrote:

Gooud marning, Tom,

A shareline conditional use permit (CUP) Is only required when a Shoreline Master
Program {SMP} establishes the specific requirement for one, With exception of the Rural
designation, the San fuan County SMP does not require a CUP for vacation rentals per
Table 18.50.600. If the Stabbert property was located in a Rural designation, | would
interpret that a CUP is required, even if absent of any development, The Stabbert
property is located in a Rural Farm Forest designation and no conditional use permit s
required for vacation rentals within that deslgnation per Table 18.50.600,

Local governments have discrétion to create a CUP requirement within their SMP for
certain types of uses based on thelr type, locatlon, etc. San Juan County has chasen to
do this only in the Rural designation in regards to vacation remtals. In Mason County, the
SMP in effect at the time of the Barry case, required a conditional use permit for new
non-water dependent commerclal uses on their shorelines. The Shorelines Hearings
Board {SHB), which relies heavily on specific language within Individual SMPs, correctly
determined thet the unauthorized developments placed an the Robinhoad Village site
represented a new commerccial use and required a CUPp per the Mason County SMP in

that case,

Hope this helps,
Chad EXHIBIT A
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From: Tom Evans [mailto:tom@maritimeinjury.com}
Sent: Wednesday, January 31, 2018 2:07 PM

To; Yunge, Chad (ECY} <CYUNASI@ECY. WA.GOV>

Cc: Renkor, Betty {ECY) <EREN4G1@ECY.WA.GOV>; Julie Thompson
<JulieT@sanjuanco.com>

Subject: Re: Stabbert Vacation Rentals

Gentlepersons: I have obtained a cop of the actual Findings of Fact and
Conelusions of Law in the Barry case, attached above. Please note the
highlighted sections which clearly state: (1) the fact that something may have
been previous constructed - in this case, au RV constricted off site - makes no
difference in cost exemption. See: definition of value/cost for shoreline purposes
in Barry above., The SHB will undoubtedly find that the fact the Stabbert houses
were previously constructed is irrelevant - its not when it was constructed, its
what it cost to build and value as of the time its turned into SMA type use - and a
house costs much mote than a 6k exemption, Further, responding to Chads
comment below that substantial development only applies to actual development,
as explained yesterday, that is technically true but it is erronsous to say
development has to be some sort of new construction before a SCU permit is
required. Once you start using the structure for a shoreline purpose (vacation
rental) its the cost of the structure (house) that counts, ndt when it was built.

You will also see below that the Hearings Board clearly distinguishes between
shoreline substantial development permit and shoreline conditional use permit.
The Board clearly states that these are separate land use issues, and as shown in
green below, use matters, all by itself.

I thoroughly believe its only a matter of time before firm precedent will be
established that vacaiion rentals require a shoreline SCU permit. You might want
to think about the consequences of that in terms of the hundreds of permits that
have been issued illegally. And, for SIC s sake,its my opinion that there is no use
allowed during the period someone applies for an "after the fact” permit. SJIC
secms to be of the opinion that a person who applies for an after the fact opinion
gets to continue the illegal use while they get an after the fact permit, Wont
happen here. Not what the law allows.

I am also obtaining a copy of the AGs brief in Barry which makes strong
arguments on behalf of the AG as to all of the above. ‘Thank you one again for
your courtesy and cooperation. Tom Evans

EXHIBIT A
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BEFORE THE HEARING EXAMINER FOR THE
SAN JUAN COUNTY

THOMAS C. EVANS; BOX BAY
SHELLFISH FARM, LLC,

Appellants,
V.

DAN & CHERYL STABBERT; SAN JUAN
COUNTY PLANNING DEPARTMENT,

Respondents.

PAPL00-18-0001
PAPL00-18-0002

First Declaration of Dan Stabbert

Dan Stabbert herby declares and affirms as follows:

1. Iam of legal age, have person knowledge of the facts stated herein, and am

competent to be a witness in this action.

2. The dock in question is subject to a Joint Use Agreement. The parties to the Joint
Use Agreement are Tom Evans, the Appellant in this matter, and the Stabberts.

3. Evans and the Stabberts have a private contractual dispute regarding the use of the
dock as authorized by the Joint Use Agreement. Under the terms of the Joint Use

Agreement, Evans and Stabbert are currently engaged in mediation to settle this

dispute.

4. Mr. Harder, DNR Land Manager, prepared and issued the May 7, 2018 DNR

First Declaration of Dan Stabbert - 1

530987231
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letter without receiving any information from me or my wife regarding the use of
our property or the dock.

5. Since I received the DNR letter, I contacted Mr. Harder and provided him with
information regarding the vacation rental use of the property. Mr. Harder
clarified his May 7, 2018 letter via an email to me dated June 15, 2018. A true
and correct copy of his email to me is attached as Exhibit 1.

[ declare under penalty of perjury under the laws of the State of Washington that the
foregoing is true and correct.

EXECUTED at Seattle, Washington this 29" day of June, 2018.

By:

Dan Stabbert
2629 NW 54th St., #201
Seattle, WA 98107

dan@stabbertmaritime.com

First Declaration of Dan Stabbert - 2 EXHIBIT B

$3098723.1
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Exhibit 1
Email from Gabriel Harder to Dan Stabbert dated June 15, 2018

From: Harder, Gabriel (DNR) [mailto:Gabriel. Harder@dnr.wa.gov]
Sent: Friday, June 15, 2018 8:56 AM

To: Dan Stabbert
Cc: Karla Lopez
Subject: RE: Follow Up

Good Morning Dan,

Mary and I thank you for your time as well. I appreciate your inquiry below and have provided a response
in blue font directly within your email. I hope the response helps clarify things. Please do not hesitate to
ask further questions. I appreciate your patience with me getting back to you.

Regards,

Gabe Harder

Aquatic Land Manager

Washington State Department of Natural Resources (DNR)
919 N. Township St.

Sedro-Woolley, WA 98284

Phone (360) 854-2858

gabriel. harder@dnr.wa.gov

www.dnr.wa.gov

From: Dan Stabbert

Sent: Saturday, June 9, 2018 2:12 PM
To: Harder, Gabriel (DNR)

Cec: Karla Lopez

Subject: Follow Up

Dear Gabriel: Thank you for your and Mary’s time on Friday. While I don’t always like what I hear its ok
as Id rather deal with the facts. I want to be sure I fully understand what we can and cannot do and would
appreciate your written response.

1. Cannot

a. utilize the docks as an integral component of any VRBO guest experience as that use
would be outside the bounds of ““ non income producing * as noted under WAC 332 30
144 (2) ©for private recreational purposes. Not for boats and other primary uses.
Correct, a recreational dock is a fixture which is primarily used as an aid to boating and
to accommodate moorage of pleasure boats. Allowing use of the dock by renters of your
property for its primary purpose would require a use authorization from DNR.

b. To use the dock we would need to apply for a lease under DNR rules for utilization
different than private recreational purposes.
Correct, using the dock for anything other than as you described would require a use
authorization, most likely in the form of a Lease.

First Declaration of Dan Stabbert - 3 EXHIBITB
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2. Can
a.

3. Buoys

Allow guests to use the dock for incidental use such as if they were to walk out to take a
photo, look at the bottom for crab, etc., look at a sunset.

Correct, DNR would consider the types of uses that you have described as incidental to
the dock, which would not preclude the dock from qualifying for a no-fee private
recreational dock as long as the dock conforms to focal ordinances and shoreline master
programs.

Question-can we apply for a lease based upon our portion of the dock so ask for lease
rights under where we would keep a boat or must it be both owners of the dock?

No, a lease must be to the owner(s).

In order to use the buoy under a VRBO guest experience we would need to apply for a
lease for the buoy area.

Correct, similar to 1b above, If you would like to allow renters to use a mooring buoy as
a VRBO guest experience you will need a use authorization, likely in the form of a Lease.

Thank you for your help in clarifying this. As I stated, this is an emotional issue as well as a structural one
so want to get it right.

Regards, Dan

First Declaration of Dan Stabbert - 4 EXHIBIT B
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CERTIFICATE OF SERVICE

I certify that on this date, I filed a copy of the First Declaration of Dan Stabbert with the
San Juan Hearing Examiner.
I also certify that on this date, a copy of the same document was sent to the following

parties listed below in the manner indicated:

San Juan Hearing Examiner [ ] Via Facsimile

Department of Community Development [ ] ViaLegal Messenger

135 Rhone Street [X] Via Efile/Email

P.O. Box 947 [X] Via US Mail, postage prepaid

Friday Harbor, WA 98250
ded@sanjuanco.com

Thomas C. Evans [ ] ViaFacsimile

c/o Madison Park Law Offices [ ]ViaLegal Messenger

4020 Eawst Madison Street, Suite 210 [X] Via Email

Seattle, WA 98122 [ ] ViaUS Mail, postage prepaid

206-527-8008
tom@maritimeinjury.com
kelsey@maritimeinjury.com

Attorney for Thomas C. Evans

Thomas C. Evans

PO Box 408

Olga, WA 98112

360-376=5987

tom@maritimeinjury.com

Attorney for Box Bay Shellfish Farm LLC

Dated this éq )(vc}ay of June, 2018, at Seattle, Washington.

Dan Stabbert

CERTIFICATE OF SERVICE -5

53098723.1
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Lynda Guernsey

From: Lynda Guernsey
Sant: Wednesday, July 11, 2018 3:26 PM
. Gary N. McLean
Subject: FW: PAPLO0-18-0001 and PAPLOO-18-0002
Attachments: Final Appeal Brief.pdf
Hi Gary,

Please see the email below and attachment regarding the Evans appeals 18-0001 and 18-0002.

Regards,
Lynda

Lynda Guernsey, Administrative Specialist Il — Direct Line (360) 370-7579

SAN JUAN COUNTY

DEPARTMENT OF COMMUNITY DEVELOPMENT

(360) 378-2354 | 135 Rhone Street | PO Box 947 | Friday Harbor, WA 98250

From: Kelsey Demeter <kelsey@maritimeinjury.com>

Sent: Wednesday, July 11, 2018 12:56 PM

To: Erika Shook <erikas@sanjuanco.com>; Julie Thompson <JulieT@sanjuanco.com>; Community Development

<cdp@sanjuanco.com>; Lynda Guernsey <LyndaG@sanjuanco.com>

Cc: Kelsey Demeter <kelsey@maritimeinjury.com>; dan@stabbertmaritime.com; karlal@stabbertmaritime.com; Tom Evans
‘m@maritimeinjury.com>

subject: PAPLO0-18-0001 and PAPL0O0-18-0002

Good Afternoon,

Please find the final briefing on issues from Box Bay Shellfish Farm LLC and Thomas C. Evans, pro se, regarding the
hearing currently set for August 15, 2018.

Best,
Kelsey
Kelsey Demeter ¢ Paralegal ¢ Injury at Sea
4020 East Madison Street, Suite 210, Seattle, WA
98112
JURY AT SEA Tel: 206.527.8008 - Toll Free: 1.800. SEA. SALT
MARITIME IKJURY ASSISTANCE Fax: 2065270725

E-
mail: kelsey@maritimeinjury.com www.injuryatsea.com

Please be advised that this e-mail and any files transmitted with it are confidential attorney-client communication or
may otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are
addressed. If you are not the intended recipient, please do not read, copy or retransmit this communication but
destroy it immediately. Any unauthorized dissemination, distribution or copying of this communication is strictly
prohibited.



Lynda Guernsey .

== —=
From: Kelsey Demeter <kelsey@maritimeinjury.com>
Sant: Wednesday, July 11, 2018 12:56 PM
- Erika Shook; Julie Thompson; Community Development; Lynda Guernsey
Cc: Kelsey Demeter; dan@stabbertmaritime.com; karlal@stabbertmaritime.com; Tom Evans
Subject: PAPL00-18-0001 and PAPLOO-18-0002
Attachments: Final Appeal Brief.pdf

Good Afternoon,

Please find the final briefing on issues from Box Bay Shellfish Farm LLC and Thomas C. Evans, pro se, regarding the
hearing currently set for August 15, 2018.

Best,
Kelsey

Kelsey Demeter ¢ Paralegal ¢ Injury at Sea

4020 East Madison Street, Suite 210, Seattle, WA
98112

Tel: 206.527.8008 « Toll Free: 1.800. SEA. SALT

Fax: 206.527.0725

E-

mail: kelsey@maritimeinjury.com www.injuryatsea.com

INJURY AT SEA

FOANJURY ASSISTANCE

A BT

Please be advised that this e-mail and any files transmitted with it are confidential attorney-client communication or
=~y otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are

ressed. If you are not the intended recipient, please do not read, copy or retransmit this communication but
destroy it immediately. Any unauthorized dissemination, distribution or copying of this communication is strictly
prohibited.
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BEFORE THE SAN JUAN COUNTY HEARING EXAMINER

THOMAS C. EVANS; BOX BAY SHELLFISH
FARM, LLC;
Appellants, No. PAPL00-18-0001
PAPL00-18-0002
V.
BOX BAY.SHELLFISH FARM LLC;
THOMAS C. EVANS CLOSING BRIEFING
DAN & CHERYL STABBERT; SAN JUAN ON REMAINING ISSUES
COUNTY PLANNING DEPARTMENT,
Respondents.

CLOSING BRIEFING:

The arguments filed in Stabbert’s last memorandum addressing summary determination of

certain aspects of this case do in fact raise some legitimate legal issues. This filing abandons the "bad
neighbor" approach and arguments. This is refreshing.

However, the legal issues raised by Stabbert are not new to the law, and mostly have been
previously addressed in the record in this case. The record has become completely scattered as a
result of no rulings on any part of the case by the examiner. For example, it is impossible to say what
facts remain and indeed what parts of the case. There was no ruling on Box Bay/Evans Motion to
Strike Stabbert’s initial "Motion" for Summary Judgment. This is significantly prejudicial to
appellants as the cut off time for final issues is today. Appellants don’t even know what facts remain

or don’t remain from Stabbert’s pleadings and documents. How is it possible to prepare a case when

CLOSING BRIEFING- 1 MADISON PARK LAW OFFICES
PAPLOO-18.0001 s N s e
PAPLO00-18-0002 TELEPHONE (206) 527-8008 « Fax (206) 527-0725
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you don’t even know what the rulings are on very specific issues and facts? Appellants are left in the
position of not having a clue as to what part of Stabbert’s briefing are in, or are out of this hearing.
For example, Stabbert makes many claims about Box Bay/Evans prior use of the dock. Are these
facts in? Do they need to be addressed? Why hasn’t there been a single ruling in this case on the
multitude of pending issues and facts? This case cannot at this juncture be given a fair hearing and
the hearing date should be abandoned to give time to the examiner to make proper rulings. Then and
then can a truly justiciable date be set. For purposes of this record, appellants strenuously object to
this hearing going forward. By responding to some of the issues below appellants are not waiving

these objections.

FINAL LEGAL ISSUES RAISED BY STABBERT

1. Jurisdictional limit of Shoreline Management Act and 200 Foot Criteria.

Stabbert argues that since one of the proposed rental houses is more than 200 feet from the
shoreline it is not subject to Shoreline Management Act jurisdiction. This position is incorrect.
Stabberts” two lots both front on the shoreline, thus any proposal anywhere within the perimeter of
cither of these lots is subject to SMA jurisdiction and requires a shoreline permit under appropriate
circumstances. The fact that on one of the lots touching the water the house being rented is more than
200 feet from the shoreline does not mean that the house is exempt from SMA requirements. See:
Juanita Bay Valley Cmty v. Kirkland 9 Wn. App. 1973. There, a grading permit covering ground that
was partially in / partially out of the 200 foot mark did not excuse the uplands portion of the project
from SMA compliance. See also: Merkel v.Port of Brownsville 8 Wn. App.844 (1973).

2. Shoreline management Master Program vs. Shoreline Management Act.

Stabbert argues that since SJC code and the SJC Master Program do not require a SMA permit
for a VRBO the Master Program trumps the Act, Chapter 90.58 RCW and no permit is required. This
is a clear error of law and on the face of it, completely irrational. The SMA is very clear about

categorical exemptions — they are strictly limited to those exceptions listed in State law and cannot be

CLOSING BRIEFING- 2 MADISON PARK LAW OFFICES
PAPLO0-18.0001 ot st spiec sz, s,
PAPL00-18-0002 TELEPHONE (206) 527-8008 * Fax {206) 527-0725
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amended by Master Programs. See: WAC 173-27-040 "Developments exempt from substantial
development permits" and RCW 90.58.030 (3)(e), definition of substantial development.

CONCLUSION AND CLOSE:

This case is not ripe for hearing. Far too many issues remain unresolved. Not a single ruling has

been made on multiple motions involving issues of fact and law. It’s impossible to prepare a case under
these circumstances. Finally, regardless of the forgoing, a VRBO for an existing structure is a change
of use and triggers the requirement for an SMA permit. To put it plainly and simply: It’s not just about
the dirt.

Respectfully submitted this 11™ day of July, 2018

/s/ Thomas C. Evans
THOMAS C. EVANS, Manager Box Bay
4020 East Madison Street, Suite 210
Seattle, WA 98112
Tel: 206-527-5555
Fax: 206-527-0725
E-mail: tom@maritimeinjury.com

/s/ Thomas C. Evans
THOMAS C. EVANS, pro se
4020 East Madison Street, Suite 210
Seattle, WA 98112
Tel: 206-527-5555
Fax: 206-527-0725
E-mail: tom@maritimeinjury.com

CLOSING BRIEFING- 3 MADISON PARK LAW OFFICES
PAPLOO-18.0001 s sy e, e
PAPL00-18-0002 TELEPHONE (206} 527-8008 * Fax (206) 527-0725
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CERTIFICATE OF SERVICE

I certify under penalty of perjury under the laws of the State of Washington that on this
date I served the above document on the following individuals in the manner identified.

San Juan Hearing Examiner i .

Department of Community Development [X] V¥a Email , )
P.O. Box 947 [X] Via US Mail, postage prepaid
Friday Harbor, WA 98250

dcd@sanjuanco.com

LyndaG@sanjuanco.com

EricaS@sanjuanco.com

JulieT@sanjuanco.com

Dan Stabbert

dan@stabbertmaritime.com )
karlal@stabbertmaritime.com [X] Via Email

2629 NW 54" St., #201 [X] Via US Mail, postage prepaid

Seattle, WA 98107

P: 206-547-6161

F: 206-547-6010

Dan & Cheryl Stabbert
Dan Stabbert, pro se

Dated this 11" day of July, 2018

s/ Kelsey Demeter
Kelsey Demeter, Paralegal

CERTIFICATE OF SERVICE MADISON PARK LAW OFFICES
4020 EAST MADISON STREET, SUITE 210,

SEATTLE, WASHINGTON 98112

TELEPHONE {206) 527-8008 « Fax {206) 527-0725
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Lynda Guernsey

From: Lynda Guernsey
€ant: Wednesday, July 11, 2018 3:35 PM

. Gary N. McLean
Subject: FW: Stabbert Response to Motions PAPL00-18-001 & PAPL00-18-002
Attachments: Stabbert Dispositive Motion PAPLO00-18-0001 & PAPLO0-18-0002.pdf
Hi Gary,

Please see the email below and attachment from Stabbert regarding the Evans appeals 18-0001 and 18-0002.

Regards,
Lynda

Lynda Guernsey, Administrative Specialist || — Direct Line (360) 370-7579

SAN JUAN COUNTY

DEPARTMENT OF COMMUNITY DEVELOPMENT

(360) 378-2354 | 135 Rhone Street | PO Box 947 | Friday Harbor, WA 98250

From: Karla Lopez <KarlaL@stabbertmaritime.com>

Sent: Wednesday, July 11, 2018 2:02 PM

To: Julie Thompson <JulieT@sanjuanco.com>; Community Development <cdp@sanjuanco.com>; Tom

<tom@maritimeinjury.com>; kelsey@maritimeinjury.com

Cc: Lynda Guernsey <LyndaG@sanjuanco.com>; Erika Shook <erikas@sanjuanco.com>; Dan Stabbert
n@stabbertmaritime.com>; Karla Lopez <KarlaL@stabbertmaritime.com>

subject: Stabbert Response to Motions PAPLO0-18-001 & PAPLO0-18-002

Good day,
Attached please find Dan Stabbert’s Reply in support of motion to dismiss.
Thank you and have a wonderful week.

Best Regards,

Karla Lopez

Executive Assistant

Stabbert Maritime

p:206.204.4132 m: 206.383.1253

a:2629 NW 54th Street # 201, Seattle, WA 98107

STABBERT $ MARITIME

w:StabbertMaritime.com e: KarlaL@StabbertMaritime.com




Lynda Guernsey

From:
_Sant:

Cc:

Subject:
Attachments:

Good day,

Karla Lopez <KarlaL@stabbertmaritime.com>

Wednesday, July 11, 2018 2:02 PM

Julie Thompson; Community Development; Tom; kelsey@maritimeinjury.com
Lynda Guernsey; Erika Shook; Dan Stabbert; Karla Lopez

Stabbert Response to Motions PAPLO0-18-001 & PAPL00-18-002

Stabbert Dispositive Motion PAPLO00-18-0001 & PAPL00-18-0002.pdf

Attached please find Dan Stabbert’s Reply in support of motion to dismiss.

Thank you and have a wonderful week.

Best Regards,

Karla Lopez
Executive Assistant
Stabbert Maritime

p:206.204.4132 m: 206.383.1253

a:2629 NW 54th Street # 201, Seattle, WA 98107

STABBERT

MARITIME

StabbertMaritime.com e: KarlaL@StabbertMaritime.com
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BEFORE THE HEARING EXAMINER FOR THE

SAN JUAN COUNTY
THOMAS C. EVANS; BOX BAY
SHELLFISH FARM, LLC,
Appellants, FILE NO. PAPL00-18-0001
PAPL00-18-0002
V.

DAN & CHERYL STABBERT; SAN JUAN RESPONDENT’S REPLY IN SUPPORT
COUNTY PLANNING DEPARTMENT, OF MOTION TO DISMISS

Respondents.

I. INTRODUCTION
Appellants’ appeal should be dismissed in its entirety. The Hearing Examiner can reach
this conclusion by applying the law to the Appellants® Notice of Appeal, Appellants’ “Definitive
Statement of Issues On Appeal,” and the County’s permit decisions. No additional facts are
necessary.
Appellants do not cite any law in response to Stabbert’s Motion to Dismiss.' Instead,

Appellants argue the Motion is invalid because it cited the permit number, not the appeal file

! On June 15, 2018, Stabbert filed a Motion to Dismiss. On June 22, 2018, Appellants incorrectly filed a “Reply” to
Stabbert’s Motion to Dismiss. Appellants’ caption should correctly be labeled as a “Response” to the Motion to
Dismiss.

RESPONDENT’S REPLY IN SUPPORT OF MOTION TO
DISMISS - 1
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numbers. Harmless error provides no basis for invalidating a timely filed and properly served
motion under the San Juan County Code and LUPA. RCW 36.70C.130(1)(a).

Appellants are upset about a private Joint Use Agreement for a dock, but a provisional
use permit appeal before the San Juan County Hearing Examiner is not the appropriate venue to
adjudicate a private contractual dispute.

Ultimately, Appellants’ numerous arguments fail to address the heart of the matter:
whether Appellants, as a matter of law, can demonstrate that the County erred when it approved
Stabbert’s two provisional use permits. Appellants have emphatically argued that the County
erred because a DNR lease is required and because a shoreline permit is necessary. Appellants’
DNR argument was not timely raised and it lacks legal merit. Thus, it should be dismissed
pursuant to SJCC 2.22.230.D. Additionally, Appellants’ shoreline permit argument must be
dismissed as a matter of law because San Juan Countv’s Shoreline Master Program does not
require any shoreline permit for a vacation rental use in a previously constructed home located
within the Rural Farm Forest shoreline designation pursuant to SJICC 18.50.600. As described in
greater detail below, Appellants’ remaining legal arguments must be dismissed as a matter of law
as well.

II. LEGAL AUTHORITY

San Juan County Code 2.22.230.D states that the hearing examiner shall dismiss an
appeal, without hearing, “when it is determined by the hearing examiner to be untimely, without
merit on its face, incomplete, or frivolous.” (Emphasis added).

The purpose of a notice of appeal, like the purpose of pleadings generally, is to put the
court and opposing parties on notice that an issue is being raised. King County v. Wash. State
Boundary Rev. Bd., 122 Wn.2d 648, 660, 860 P.2d 1024 (1993). Courts have acknowledged a
strong public policy supporting administrative deadlines. Durland v. San Juan County, 182
Wn.2d 55, 59-60, 340 P.3d 191 (2014) (quoting Chelan County v. Nykreim, 146 Wn.2d 904, 933,

52 P.3d 1 (2002)). Thus, an appellant is deemed to have waived any issues that are not raised in

RESPONDENT’S REPLY IN SUPPORT OF MOTION TO
DISMISS - 2
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the notice. See, State v. McAnich, 189 Wn. App. 619, 628, 358 P.3d 448 (2015) (appellate court
declined to address a challenge that was not designated in the notice of appeal). Furthermore, if
no set of facts would entitle a plaintiff to relief on its claims, it is appropriate to grant a motion to
dismiss. Halvorsonv. Dahl, 89 Wn.2d 673, 674, 574 P.2d 1190 (1978).

A moving party is entitled to summary judgment if there is no genuine issue of material
fact and the moving party is entitled to judgment as a matter of law. Kilcullen v. Calbom &
Schwab, PSC, 177 Wn. App. 195, 202, 312 P.3d 60 (2013) (citing CR 56(c)). A material fact is a
fact upon which the litigation depends, in whole or in part. Zedrick v. Kosenski, 62 Wn.2d 50, 54,
380 P.2d 870 (1963). Thus, summary judgment is proper if there is no legal basis for a case or
claim to proceed. Slack v. Luke, 192 Wn. App. 909, 919, 370 P.3d 49 (2016).

HI. ARGUMENT

A. The Motion To Dismiss Asks The Hearing Examiner To Dismiss Appellants’ Appeal
In Its Entirety

As background, Appellant Thomas C. Evans and Appellant Box Bay Shellfish Farm,
LLC (collectively, “Appellants™) appealed two San Juan County decisions regarding Stabbert’s
provisional use permit applications: PROV0-17-0065 and PROV0-17-0066 (collectively, the
“Decision™). To be clear, Appellants filed the same appeal and raised the same legal issues. See,
Appellants’ Notice of Appeal. Stabbert filed a “Motion to Dismiss” on June 15, 2018 asking the
Hearing Examiner to dismiss Appellants’ appeal as a matter of law. Stabbert’s Motion to
Dismiss identified both Appellants and explained why the timely filed appeal issues and
untimely DNR appeal issue should be dismissed as a matter of law. There is no basis for
Appellants’ confusion here.
B. Citing the Permit Number Instead of the Appeal Number Is Harmless Error

Stabbert’s Motion to Dismiss identified the appealed permit number instead of the appeal
file number. Appellants received the Motion to Dismiss and responded to the motion three times:

(1) through a motion to strike, (2) through a letter to the Hearing Examiner where Appellants

RESPONDENT’S REPLY IN SUPPORT OF MOTION TO
DISMISS - 3
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threaten criminal action against Stabbert’s assistant; and (3) through a response to the motion to
dismiss. There is no prejudice here. Appellants have had their say.

The plain language of LUPA contradicts Appellants’ argument that harmless error
provides a legal basis for reversal on appeal. See e.g., RCW 36.70C.130(1)(a) (explicitly
exempting harmless error as a basis for granting relief under LUPA). LUPA case law explains
that harmless error is one that is “not prejudicial to the substantial rights of the party assigning
[error,]” and does not affect the outcome of the case. City of Bellevue v. Lorang, 140 Wn.2d 19,
32, 992 P.2d 496 (2000) (quoting State v. Smith, 131 Wn.2d 258, 264, 930 P.2d 917 (1997)); also
see Young v. Pierce County, 120 Wn. App. 175, 188, 84 P.3d 927 (2004) (finding it was harmless
error to not include a specific code citation); Thornton Creek Legal Fund v. Seattle, 113 Whn.
App. 34, 54, 52 P.3d 522 (2002) (finding it was harmless error when a planning director failed to
formally adopt an FEIS and circulate a SEPA Addendum). Citing a permit number instead of an
appeal number has no effect on the outcome of this appeal. There is no basis here to reject
Stabbert’s Motion to Dismiss.

C. The County’s Decision Complies With the County Code Approval Criteria

Appellants’ appeal should be dismissed in its entirety. The County’s Decision explains
how the permit applications comply with the codified approval criteria. With the exception of the
shoreline arguments, Appellants have not attempted to identify any contested finding of fact or
permit conditions. Instead, Appellants are attempting to drag a private contractual dispute
regarding a dock’s Joint Use Agreement into the County’s permitting decisions.

Appellants also argue that Stabbert’s Motion relies upon unsworn statements of fact
because Stabbert’s Motion does not include the language “sworn under penalty of perjury.”
Acknowledging Appellants’ concern, Stabbert asks that Hearing Examiner rule on the Motion to
Dismiss by solely applying the law to Appellants’ Notice of Appeal, Appellant’s “Definitive
Statement of Issues on Appeal,” and the County’s Decision, as provided in Stabbert’s Motion to

Dismiss as summarized below.

RESPONDENT’S REPLY IN SUPPORT OF MOTION TO
DISMISS - 4
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1. Permit Approval Criteria

The County may approve a provisional use permit only after finding that the permit
application complies with the applicable approval criteria located in SJCC 18.80.080.D(1)-
(2). This criteria requires review for consistency with the applicable sections of SJCC 18.40
(Performance Standards), 18.50 (Shoreline Master Program), and 18.60 (Development
Standards).> The County Decision explains in detail how Stabbert’s permit applications comply
with these provisions.

2. Stabbert’s Motion To Dismiss And Appellants’ Response

In support of his Motion to Dismiss, Stabbert repeatedly cites permit conditions 1 through
10, which ensure the permits’ compliance with the San Juan County Code’s approval criteria.
Appellants’ response did not address the permit conditions. Instead, Appellants’ response
improperly raises an untimely DNR issue, continues to argue that a conditional shoreline use
permit is required when the County’s shoreline management program clearly dictates otherwise,
and continues to improperly raise private contractual Joint Use Agreement arguments.

3. Joint Use Agreement

It is now clear that Appellants’ appeal stems from a private contractual dispute over a
Joint Use Agreement for a dock (the “Private Agreement”), as identified in the County’s
Decision. See Appellants’ Bates Stamped Record, p. 4, 7, 10. The plain language of the Private
Agreement provides: “The owners of each parcel may allow their invitees to use the dock.”
Appellants Bates Stamped Record, p. 7. Appellants repeatedly raised Private Agreement issues
with County Staff during the permitting process. /d. In response, County Staff refused to
engage in a private contractual dispute, but included a condition stating that the permit does not
grant Stabbert the right to violate private covenants. Appellants’ Bates Stamped Record, p. 4

(finding of fact 20) and 17 (condition 16). In addition, during the permitting process Stabbert

2 Appellants’ “definitive statement on issues on appeal” incorrectly cites SICC 18.40.275 as the applicable short
term rental standards. The correct code citation is SICC 18.40.270, which, in part, provides the codified basis for

the County’s Decision.

RESPONDENT’S REPLY IN SUPPORT OF MOTION TO
DISMISS - 5
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proposed to “abide by and communicate the rules outlined in the Joint Use Agreement as regards
[to] the use of the dock.” Appellant’s Bates Stamped Record, p. 10. The County’s finding of
fact 22 and conditions 8 and 9 accept Stabbert’s proposed condition and require Stabbert to
submit Rules of Conduct for the County’s approval prior to any rental of the residence.
Appellant’s Bates Stamped Record, p. 4, 16. Stabbert acknowledges and agrees to abide by this
condition.

The County’s applicable approval criteria require Stabbert to “provide notice to the tenant
regarding the rules of conduct and their responsibility not to trespass on private property or to
create disturbances.” The approval criteria do not obligate or authorize the County to adjudicate
private rights. The approval criteria also do not authorize Appellants’ requested relief, such as
the posting of “prominent” no trespassing signs or the construction of new physical barriers to
the dock (“with construction to be approved by Evans™). Notice of Appeal. p.6:7-9. Instead.
with regards to the dock, the County is required to ensure that the vacation rental provides notice
to the tenants regarding rules of conduct and their responsibility not to trespass on private
property or create other disturbances. Condition 8 for both permits obligates Stabbert to provide
tenants with the County-approved rules of conduct. SJCC 18.40.270.K. The County also added
an additional condition to protect Appellants by explicitly stating that the permit does not
supersede any of Appellants’ rights under the Private Agreement even though the interpretation
or adjudication of the Private Agreement is beyond the scope of the County’s permit review.
Appellants’ Bates Stamped Record, p. 4 (finding of fact 20) and 17 (condition 16). The County
did exactly what the code demands.

4. Appellants’ Request For Relief

Dismissal of Appellants’ appeal is appropriate here because the relief requested by

3 8JCC 18.40270.K provides: “The owner or lessee of the vacation rental shall provide notice to the tenants
regarding rules of conduct and their responsibility not to trespass on private property or to create disturbances. If

there is an easement that provides access to the shoreline, this shall be indicated on a map or the easement shall be
marked; if there is no access, this shall be indicated together with a warning not to trespass.”

RESPONDENT’S REPLY IN SUPPORT OF MOTION TO
DISMISS - 6
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Appellants is not available as matter of law, largely because Appellants are attempting to use the
County’s Decision to litigate the Private Agreement. Page 10 of Appellants’ appeal requests four
elements of relief from the Hearing Examiner, enumerated (a) through (. Appellants’ appeal
should be dismissed as a matter of law for the following reasons:

Requested relief (a) asks that the Hearing Examiner require a “re-application through the
Shoreline Management Conditional Use application process.” Notice of Appeal, p. 10:2-5. San
Juan County’s adopted Shoreline Master Program does not require any shoreline permit for a
vacation rental use in a previously constructed home located within the Rural Farm Forest
shoreline designation. SJCC 18.50.600. Stabbert’s Response to Motions for Summary Judgment
provides comprehensive analysis of this point (see Respondent’s Response to 1% and 2™ Motions
for Summary Judgment at 3 - 5).

Requested relief (b) asks the Hearing Examiner to “[p]rohibit any renter from using the
joint use dock, the privately owned platform.” Notice of Appeal, p. 10:6-9. The County’s
Decision is already conditioned upon compliance with the Private Agreement. See Appellants’
Bates Stamped Record, p. 4 (finding of fact 20) and 17 (condition 16). Adjudicating the rights of
private parties in contractual disputes over dock use has no connection to the codified provisional
use permit approval criteria. The permit approval criteria provide the County with no authority
to enact this permit condition.

Requested Relief (c) asks the Hearing Examiner to “[a]llow the posting of prominent no
trespassing signs on the dock, platform, and trail.” Notice of Appeal, p. 10:10. Again, Appellants
are asking the County to adjudicate the Private Agreement by requesting “no trespassing” signs to
a dock that is subject to a Private Agreement between Stabbert and Appellants. As identified
above, the County’s Decision is conditioned upon compliance with the Private Agreement and the

codified permit approval criteria do not require the signage requested by Appellants.

4 Appellants’ four requests for relief generally correspond with Appellant’s appeal issues (a)-(h); thus, this Reply
responds to Appellants’ appeal issues by addressing Appellants’ requests for relief.

RESPONDENT’S REPLY IN SUPPORT OF MOTION TO
DISMISS - 7
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Requested relief (d) asks the Hearing Examiner to “[r]equire Stabbert at their expense to
hire a well qualified (sic) outside contractor to install an all weather (sic) saltwater proof gate at
the entry to the dock that allows access only to persons properly on the dock, with construction to
be approved by Evans.” Notice of Appeal, p. 10:11-12. Again, Appellants are asking the County
to adjudicate the Private Agreement by requiring Stabbert to construct barriers to the dock. No
permit approval criterion requires a permit applicant to install barriers that are approved by a
neighbor. SJCC 18.40.270 requires a property management plan and giving notice to the tenants
of the rules of conduct, which is condition 8 in the Decision.

Appellants have not requested any relief that the Hearing Examiner may grant as a matter
of law. This appeal should be dismissed pursuant to SICC 2.22.230.D.

5. Remaining Appeal Issues

Finally, the Appellant also raised (or attempted to raise in an untimely manner) issues
regarding DNR leases, noise, light, directions to the property, and Fourteenth Amendment issues.
Appellants did not connect any of these issues to requested relief. Each issue also lacks merit, and
they are addressed below for the purposes of clarity.

DNR. Appellants’ argument regarding DNR leases is time barred because these issues
were not included in Appellant’s appeal. Appellant’s Notice of Appeal p. 3:10- 4:18 (not
including any reference to DNR leases, RCW 79.105.430, or WAC 332-30-144(2)(c)); State v.
MecAnich, 189 Wn. App. 619, 628, 358 P.3d 448 (2015) (dismissing untimely raised appeal
issues). The DNR argument is also without legal merit. See e.g., WAC 332-30-144(3) (requiring
a lease for yacht and boat club facilities, floating houses, resorts, and multifamily dwellings with
more than four units).” In contrast to the uses identified in the DNR regulations where a lease is
required, the use here is the vacation rental of two single family residences. No lease is required

under the plain language of state law and DNR’s lease regulations.

5 See also RCW 79.105.430 (providing no authority for Appellant’s argument, prohibiting only mooring boat for
commercial or residential use).

RESPONDENT’S REPLY IN SUPPORT OF MOTION TO
DISMISS - 8
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Noise. For both permits, noise is addressed in findings of fact 12 and 13 and condition 7
(requiring the vacation residence to be operating in a way that will not prevent unreasonable
disturbances to residents), condition 8 (requiring a property management plan) and condition 10
(requiring adherence to local noise regulations®). Noise is mitigated per the permit conditions
and County Code. The permit approval criteria demand nothing else.

Light. Appellants do not like Stabbert’s existing lighting, but the Decision does not
authorize any additional lighting to be constructed or installed. The Decision simply allows the
use of existing lighting just as any other tenant (or owner) would use the existing lighting. No
permit approval criterion authorizes light mitigation from existing lighting in existing structures.

Directions. For both permits, directional requirements are addressed in condition 3
(requiring access via Point of View Lane), condition 7 (requiring the vacation residence to be
operated in a way that will prevent unreasonable disturbances to residentsj and condition 8
(requiring an up-to-date property management plan).

Fourteenth Amendment. Nothing in the County’s Decision supports Appellants’

Fourteenth Amendment appeal issue. An email in the file does not constitute the County’s
decision, which is the subject of this appeal.
IV. CONCLUSION

There is no basis for an evidentiary hearing when Appellants’ legal arguments and
requested relief fail as a matter of law. For the foregoing reasons and pursuant to SJICC
2.22.230.D, Stabbert respectfully requests that the Hearing Examiner dismiss Appellants’ appeal
of PPROVO-17-0066 and PPROVO-17-0065.

DATED this ﬂday of July, 2018.

BY&«:&Q@:

Dan Stabbert

8 SJCC 9.06.040 makes it unlawful for any person to make loud or unreasonable noise between 10 p.m. and 7 a.m.

RESPONDENT’S REPLY IN SUPPORT OF MOTION TO
DISMISS - 9




OO0 3 N R W e

[ T N T N T O e N T O (0 T e T S Y e g e g S
(= N B Y T " T T B B - < R Y . O S A =]

2629 NW 54th St., #201
Seattle, WA 98107
dan(@stabbertmaritime.com
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CERTIFICATE OF SERVICE

[ certify that on this date, I filed a copy of Respondent’s Reply In Support of Motion To

Dismiss with the San Juan Hearing Examiner.

I also certify that on this date, a copy of the same document was sent to the following

parties listed below in the manner indicated:

San Juan Hearing Examiner [ ] Via Facsimile

Department of Community Development [ ]ViaLegal Messenger

135 Rhone Street [X] Via Efile/Email

P.O.Box 947 [X] Via US Mail, postage prepaid

Friday Harbor, WA 98250
ded(@sanjuanco.com

Thomas C. Evans [ ] ViaFacsimile

c/o Madison Park Law Offices [ ] Via Legal Messenger

4020 Eawst Madison Street, Suite 210 [X] Via Email

Seattle, WA 98122 [ ]Via US Malil, postage prepaid
206-527-8008

tom(@maritimeinjury.com

kelsey@maritimeinjury.com

Attorney for Thomas C. Evans

Thomas C. Evans

PO Box 408

Olga, WA 98112
360-376=5987
tom@maritimeinjury.com
kelsey@maritimeinjury.com

Attorney for Box Bay Shellfish Farm LLC

Dated this { { p/%ay of June, 2018, at Seattle, Washington.

CERTIFICATE OF SERVICE - 11

531030382
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Lynda Guernsey

From: Lynda Guernsey

Se-t: Thursday, July 26, 2018 12:40 PM

Kelsey Demeter; karlal@stabbertmaritime.com

Subject: FW: Order denying prehearing motions and confirming hearing date -- Box Bay/Stabbert Appeal
Attachments: Stabbert, Order denying motions, confirming appeal date.pdf

Hi,

Please see the email and attachment from the Hearing Examiner regarding the Evans and Box Bay Shellfish Farms LLC appeals of
the Stabbert provisional use permits, PAPLO0-18-0001 and 0002.

Regards,
Lynda

Lynda Guernsey, Administrative Specialist Il — Direct Line (360) 370-7579

SAN JUAN COUNTY

DEPARTMENT OF COMMUNITY DEVELOPMENT

(360) 378-2354 | 135 Rhone Street | PO Box 947 | Friday Harbor, WA 98250

From: Gary N. McLean <mcleanlaw@me.com>

Sent: Thursday, July 26, 2018 10:42 AM

To: Lynda Guernsey <LyndaG@sanjuanco.com>

Cc: Erika Shook <erikas@sanjuanco.com>; Julie Thompson <JulieT@sanjuanco.com>

€ "act: Order denying prehearing motions and confirming hearing date -- Box Bay/Stabbert Appeal
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From: Gary N. McLean <mcleanlaw@me.com>

Thursday, July 26, 2018 10:42 AM

e Lynda Guernsey

Cc: Erika Shook; Julie Thompson

Subject: Order denying prehearing motions and confirming hearing date -- Box Bay/Stabbert Appeal

Attachments: Stabbert, Order denying motions, confirming appeal date.pdf
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Before Hearing Examiner
Gary N. McLean

BEFORE THE HEARING EXAMINER
FOR SAN JUAN COUNTY
In the Matter of the Appeal filed by

BoX BAY SHELLFISH FARM LLC/
THOMAS C. EVANS,

Appellants,

of provisional use permit approvals
issued by the

File Nos. PAPL00-18-0001
PAPL00-18-0002

SAN JUAN COUNTY DEPARTMENT OF

COMMUNITY DEVELOPMENT, ORDER DENYING
PREHEARING MOTIONS
Respondent, AND CONFIRMING
APPEAL DATE

DAN AND CHERYL STABBERT,

Applicants/
Respondents

N N N N N N N e S N N et s S et et s st st e e’ e’

Under SJCC 18.80.140(B), for appeals of administrative permit decisions made by
the Director, the San Juan County hearing examiner has full authority and discretion to
conduct open-record appeal hearings and to affirm, reverse, modify, or remand the decision
that is on appeal.

The numerous pleadings, opposition letters, posturing emails, self-styled motions,
and other electronic correspondence filed in this matter as of this date do not present a
clear, cogent, or convincing reason to grant summary dismissal of this appeal, or to issue an
order in favor of the appellant without need for a hearing.

ORDER DENYING PREHEARING MOTIONS AND GARY N. MCLEAN
CONFIRMING HEARING DATE — HEARING EXAMINER
FILE NOS. PAPL00-18-0001 AND PAPL00-18-0002 FOR SAN JUAN COUNTY
Pagc 1of2 Mcleantaw@me.com
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The materials seem to be of the sort that can be handled as potential evidence or
arguments at the upcoming hearing, subject to any objections that can also be addressed at
the hearing. That is what a hearing is for. The relief requested by the appellant (reversal or
remand) appears to be of the sort that is clearly available under applicable county codes if
they prevail at the appeal hearing.

In sum, as in any appeal hearing, if the appellant presents credible, substantial
evidence and/or controlling legal authority as part of the hearing record, establishing that
the challenged decision was made in error or in violation of law, then the challenged
decision may be modified, remanded, or reversed. That will not happen without a hearing,
and there has been no clear, cogent, or convincing showing of good cause why the appeal
should be delayed or dismissed without need for a hearing.

All dispositive motions are denied, reserving all rights for all parties to include any
evidence or legal arguments raised in their numerous pre-hearing materials as part of their
case presentation at the appeal hearing, subject to appropriate objections from other parties
of record, all of which can and will be addressed at the hearing.

The parties should refrain from making further personal attacks against one another
or from filing unnecessary and burdensome paperwork. All parties should focus on
preparing for the upcoming hearing, so they can present clear, focused, and relevant
evidence, testimony and arguments when their time comes. Civility is expected from all
participants.

The appeal hearing will go forward as previously announced, beginning at 10:00
a.m. on August 15, 2018.

ISSUED this 26™ Day of July, 2018

/%‘Wﬂ”ﬁg’\

Gary N. McLean
Hearing Examiner

ORDER DENYING PREHEARING MOTIONS AND GARY N. MCLEAN
CONFIRMING HEARING DATE -~ HEARING EXAMINER
FILE NOS. PAPL00-18-0001 AND PAPL00-18-0002 FOR SAN JUAN COUNTY
Pagc 20f2 McleanLaw@me.com
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Lynda Guernsey

From: Lynda Guernsey

( i Wednesday, August 1, 2018 12:30 PM
Tu. ‘Kelsey Demeter’

Subject: RE: Box Bay/Stabbert Appeal

Hello,

To answer your question, and per the Hearing Examiner, a court reporter can be allowed. The reporter must be certified
and the expense would be covered by your office. The Hearing Examiner reserves the right to deem it to be an official
transcript and after that is done the County would get a courtesy copy.

You may or may not be aware but the hearings are electronically recorded so if you decided to get something done after
the hearing you could use that recording.

Regards,
Lynda

Lynda Guernsey, Administrative Specialist Il — Direct Line (360) 370-7579

SAN JUAN COUNTY

DEPARTMENT OF COMMUNITY DEVELOPMENT

(360) 378-2354 | 135 Rhone Street | PO Box 947 | Friday Harbor, WA 98250

F--: Kelsey Demeter <kelsey@maritimeinjury.com>
. Wednesday, August 1, 2018 11:10 AM

To: Lynda Guernsey <LyndaG@sanjuanco.com>

Cc: Kelsey Demeter <kelsey@maritimeinjury.com>

Subject: Box Bay/Stabbert Appeal

Good Morning,

Can you advise if the hearing examiner will allow a court reporter for the Evans/Stabbert hearing on the 15th?

Thank you,
Kelsey _
Kelsey Demeter ¢ Paralegal ¢ Injury at Sea
4020 East Madison Street, Suite 210, Seattle, WA
98112
INJURY AT SEA Tel: 206.527.8008 « Toll Free: 1.800. SEA. SALT
MARITIME INIURY ASSISTANCE Fax: 206.527.0725

E-
mail: kelsey@maritimeinjury.com www.injuryatsea.com

+

Please be advised that this e-mail and any files transmitted with it are confidential attorney-client communication or
may otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are
addressed. If you are not the intended recipient, please do not read, copy or retransmit this communication but
destroy it immediately. Any unauthorized dissemination, distribution or copying of this communication is strictly

p~ " hited.



Lynda Guernsey

From: Kelsey Demeter <kelsey@maritimeinjury.com>
( Wednesday, August 1, 2018 11:10 AM

Tu. Lynda Guernsey

Cc: Kelsey Demeter

Subject: Box Bay/Stabbert Appeal

Good Morning,

Can you advise if the hearing examiner will allow a court reporter for the Evans/Stabbert hearing on the 15th?

Thank you,

Kelsey

Kelsey Demeter ¢ Paralegal ¢ Injury at Sea

4020 East Madison Street, Suite 210, Seattle, WA
98112

Tel: 206.527.8008 ¢« Toll Free: 1.800. SEA. SALT

Fax: 206.527.0725

E-

mail: kelsey@maritimeinjury.com www.injuryatsea.com

INJURY AT SEA

ARITIME INJURY ASSISTANCE

et

Please be advised that this e-mail and any files transmitted with it are confidential attorney-client communication or
may otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are
addressed. If you are not the intended recipient, please do not read, copy or retransmit this communication but
destroy it immediately. Any unauthorized dissemination, distribution or copying of this communication is strictly

r Thited.
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