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S.J.C. DEPARTMENT OF

MAR 30 2018
COMMUNITY DEVELOPMENT

BEFORE THE SAN JUAN COUNTY HEARING EXAMINER

THOMAS C. EVANS; BOX BAY SHELLFISH
FARM, LLC;
Appellants, No. PPROVO-17-0066
V.
NOTICE OF APPEAL
DAN & CHERYL STABBERT; SAN JUAN PAPL00-18-0002
COUNTY PLANNING DEPARTMENT, EVANS, THOMAS C.
Respondents.

COMES NOW Thomas C Evans (Evans) and Box Bay Shellfish Farm (Box Bay) in the above
entitled and foregoing matter and does hereby issue formal notice of appeal of the Findings of Fact,
Conclusions of Law, and the Decision entered in the above matter on March 12, 2018, copy attached
hereto, as follows:

(1) Identification of Appellants: Evans is the owner of the Westerly property described in the
Joint Use Agreement attached, and resides immediately adjacent to the Stabbert Property. Box Bay is a
non-profit Washington LLC which grows oysters for charitable purposes on the shoreline abutting the
Stabbert/Evans properties, and in floating oyster grow cages which float in Box Bay are tied off to the
Joint Use Dock and are within easy reach of any dock user. Contact information for Evans is as
follows: Thomas C Evans Attorney At Law c/o Madison Park Law Offices 4020 East Madison Street,
Suite 210, Seattle, Washington 98112. Tel: 206-527-8008 cell: 206-499-8000, E-mail

NOTICE OF APPEAL -1 INJURY AT SEA - SEATTLE
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tom(@maritimeinjury.com. For Box Bay: Thomas C. Evans, Manager, Box Bay Shellfish Farm LLC

P.O. Box 408 Olga, Washington 98112 Tel. 360-376-5987, E-mail tom@maritimeinjury.com.

2) Statement Describing Standing To Appeal:

(a) Evans — would be directly and significantly adversely impacted by Stabbert Vacation Rental
by Owner (VRBO) in multiple ways, which are all set out in detail in the numerous objections
previously submitted to San Juan County (SJC) and are attached hereto. In summary, these impacts
include severe traffic conflicts by adding up to 18 renter occupants each likely making use of
Obstruction Pass Road on a regular basis where said road is privately maintained, can accommodate
only one vehicle in one direction at a time without side-line stand by; noise emanating up and out of the
Stabbert property from vacationers whose use of Stabbert property amounts to noise emanating from a
megaphone vortex given the configuration of Box Bay, encroachment on privately owned Evans
property including privately owned 300 square foot landing at the foot of the entrance to the privately
owned joint use dock; trespassers attempting to use the privately owned joint use dock and difficulties
in keeping trespassers off the dock. The dock is the centerpiece of the Stabbert VRBO property and
Evans will have to, without protective measures such as a locked gate and no trespass signs, constantly
restrain trespassers. Renters are also likely to be attracted to use the privately owned dock by
advertising depicting the property with the dock at the center. Unless large no. 18pt. type is included in
all advertisements stating the dock is not available for use, potential renters will naturally believe
Stabbert owns the joint use dock and it will be available for their use.

(b) Box Bay Shellfish Farm LLC is partially located in Box Bay, immediately in front of the
Stabbert property and has been a shellfish (oyster) farm since 2009. Its sole purpose is to serve the
community on a charitable purpose basis by giving away oysters free to charitable dinners and events.
[t grows large non-commercial amounts of oysters in the areas indicated above and uses them for
charitable purposes only. This includes giving bulk supplies to local farm to table programs, allowing
students to come and see how a real oyster grow operation works, and allowing specific invitee
neighbors including Stabbert to come and take for free as many oysters as they want. Finally, the
oysters are sometimes used as a "sentinel" monitoring point for the SJC Health Department. During red

tide season samples of Box Bay oysters are given to the Health Department to test for red tide. Given
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Box Bay’s location — where several large flows of waters converge — it is an ideal location for testing.
VRBO residents are already invading the Box Bay growth area. A VRBO was recently granted to the
Bea property — just to the East of Evans property — and during the summer months VRBO renters are
frequently seen on the privately owned Evans tidelands where the oysters are stepped on in their grow
cages. In some cases outright theft of tideland based plastic grow cages has occurred. No trespassing
signs were placed at the entrance to Evans grow area tidelands but are regularly been ignored. A
potential problem with the future exists as to grow cages tied to the Evans side of the dock. VRBO
renters, who have no reason to care, can easily access these grow cages, untie them and set them free,
or take at will from storage bins on the Evans side of the dock. Adding 18 renters to this same area,
where problems are already being experience from just one VRBO (Bea) is guaranteed to negatively

impact Box Bay, indeed, it will put Box Bay’s future grow viability in question.

(3) Identification of application under appeal, date of decision, and grounds for appeal:
Attached to this appeal is the complete record in this proceeding, including Evans/Box Bay’s
objections to this permit. These documents, which are Bates Stamped for ease of access, identify
objections, issues and legal support. During the hearing on this matter the Bates pages will be
referenced along with the specific issue. In very summary non-total form these include:
(a) SJC did not include nearly enough private property warning signs or direction signs to make
sure VRBO’s did not trespass especially on Box Bay grow areas.
(b) The joint use dock was clearly intended to benefit Stabbert/Evans only, and does not allow
or even suggest that renters paying money to Stabbert are allowed to use this dock at Evans/Box Bay
expense. This is completely self-serving and makes Evans have to pay expenses including significant
tax levy, repair cost, initial investment of $90,000 all so Stabbert can profit at Evans' direct expense.
Evans pays significant real estate taxes attributed to the dock. Evans has to pay (and has paid) % of
repair costs due to storms.

(c) Allowing Stabbert's renters will push Evans/Box Bay off the dock — Evans/Box Bay is
guaranteed sole and exclusive use of the South 2 of the dock and float. If Stabbert is allowed to put

his renters on the dock his renters will undoubted take up and use Evans/Box Bay's skiff tie up area
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and Evans will have no way of controlling without confronting the up to 18 renters who come
expecting to be able to use the dock.

(d) Stabbert’s reasoning, incorporated by SJC into its decision making, for allowing so many
renters is flawed, and a direct violation of the Fourteenth Amendment requiring equal protection of the
law. Stabbert/SJC actually opine that the users of the Stabbert properties will only be "high end” (rich)
persons who can afford to pay for "high end" rentals. (For this, see p 9, top of page). To make matters
worse Stabbert also claims "highenders" don’t "party" as much and are naturally quieter. The fact that
an applicant would urge a government agency to actually base a land use decision on a presumption
about the wealthy vs. other individuals is outrageous and would be a civil rights violation were SJC to
accept it. This sort of thinking has no place in government decision making yet that’s exactly the way
the applicant sees it.

(e) These VRBO's are not categorically or otherwise exempt from obtaining a Shoreline
Management Permit (SMP). While SJC admits if someone presented at the permit counter with plans to
build a single family residence (SFR) and use it as a VRBO at the same time, this would require a SMP
permit, it denies that an SMP permit is necessary when the structure is turned into a completely
different use. Use matters, under the law, it’s the land use that determines permitting and nowhere in
the Shoreline Management Act (SMA) is a VRBO a categorical exemption.

(f) Noise, glare from lights at night, and late night partying will all emanate directly up and into
Evans living area. Although the Evans living area appears to be non-existent as to the Stabbert property
it is hidden behind a slender row of trees and is in fact directly above the Stabbert property. The
Stabbert property is literally under the nose of the Evans property.

(g) The decision ignores that Evans owns outright and Box Bay uses for its private purposes the
300 sq. ft. platform at the entrance to the dock. This area was given to Evans by Jacobsen (previous
owner) as part of the agreement for a joint use dock. Having 18 renters puts Evans zodiac skiff
maintained on the property, its nets and other water related items at direct risk for damage, theft or
illegal use, and the SJC decision does nothing to prevent this.

(h) The staff report and decision treats Evans as if his dock interests are really public interests
and that Evans has an obligation to allow members of the public to use this joint use dock, even though

Evans paid in excess of $90.000 for the construction, several thousand dollars for the occasional repairs
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made necessary by wind damage, and the very significant amount of real estate tax attributable to the
dock (some estimate that a dock adds as much as $500,000 of value to the assessors valuation).

(1) On page 10, last paragraph, SJC claims that "The Washington Supreme Court has ruled that
VRBO is not commercial” and therefore since the word "commercial" is used once in the joint use
agreement, along with multiple other words describing limitations, VRBO use is allowed because (so
goes the argument) if the word "commercial" is used then anything and everything that is non-
commercial including VRBO must be allowed. Very oddly, a "Washington State Supreme Court Case"
is then cited, Wilkinson v. Chiwawa Communities Association. Since this case is not properly cited a
little digging into the Washington Supreme Court Reports is necessary.

The correct cite is:  Wilkinson v Chiwawa Cmtys Ass'n, 180 Wn.d 241 (2014). The issue in
Wilkinson are completely irrelevant to the case at hand. Wilkinson concerned whether a community
association (Chiwawa) could amend its plat declaratory covenants so as to exclude vacation rentals. No
Joint Use Agreement, no private rights documents were involved. Nothing in Wilkinson addressed or
even came close to addressing exclusive private rights in a Joint Use Agreement including a guarantee
between land owners of quiet use and enjoyment, a guarantee that the Southerly % of the dock was for
the exclusive use of Evans, that the landing 300" Square platform was for the exclusive use of Evans.

Wilkinson is also distinguishable in San Juan County, as SJC, in its Comp Plan doees consider
vacation rentals to be a commercial in nature and specifically so states:

Comp. Plan. Section B, Element 2.2.A: "Vacation rentals. ..
of a principal, single family residential unit ...should be subject to
standards similar to those for hospitality commercial establishments...

So it is not correct to say, in San Juan County, vacation rentals are not subject to and defined as a
Commercial use — they are and are legally required to follow the same standards as "hospitality

commercial establishments..."

(4) Relief sought, nature and extent:
1. Deny both applications without prejudice to re-application through the Shoreline
Management Conditional Use application process. Include in this decision a finding that nothing,

anywhere, even arguably suggests vacation rentals are categorically exempt from SMA permit
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requirements and follow the guidelines of the SMA which disfavor categorical exemptions and doesn’t
allow for any unless specifically listed as such. (There is no exemption anywhere in the SMA, State
Guidelines, or Master Program that lists vacation rental as categorically exempt).

2. Prohibit any renter use of the joint use dock, the privately owned platform, and the Evans
owned access trail. Find the conditions proposed by Evans — a locked coded entry gate to the dock, all
advertising clearly disclose the dock is not part of the rental and no trespassing signs are appropriate.
Require advertising of any sort disclose the dock, landing and private pathway as privately owned, to
use it is trespassing, and VRBO renters are to stay off.

3. Allow the posting of prominent no trespassing signs on the dock, platform and trail.

4. Require Stabbert at their expense to hire a well qualified outside contractor to install an all
weather saltwater proof gate at the entry to the dock that allows access only to persons properly on the

dock, with construction to be approved by Evans.

WITNESSES AND EXHIBITS
Exhibits consist of the SJC file and supplemented visuals to be presented by electronic video

cquipment.

1. Thomas C Evans will testify under oath as per the above.

[\

Box Bay will testify under oath by it’s representative.

3. Edith Thomsen
2158 Obstruction Pass Road
Olga, WA 98279
(360)376-2446
rosecovers2(@gmail.com

4. John F. and Paula Tiscornia
2253 Obstruction Pass Road
Olga, WA 98279
(360)376-6449
ptiscornia@aol.com

5. Roy and Susan Beaton
2159 Obstruction Pass Road
Olga, WA 98279
(360)376-6886
roybeaton@msn.com

NOTICE OF APPEAL - 6 INJURY AT SEA - SEATTLE

4020 EAST MADISON STREET, SUITE 210,
PPROVO 17-0066 SEATTLE, WASHINGTON 98112

TELEPHONE (206) 527-8008 » rax (206) 527-0725




10

11

12

13

14

15

16

17

18

19

20

21

6.

8.

9.

Kirk and Jill Callison

Obstruction Pass Road/Meany Way
Olga, WA 98279
jill@twist-design.com

Julie Thompson, SJC Planner

Any witness identified or called by Stabbert

Any witness identified or called by SJC

10. Dan and Cheryl Stabbert

11. Any person identified in the attached Exhibits
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Verification

Thomas C Evans, under penalty of perjury of the laws of the State of Washington, does
swear and affirm the above and foregoing are true and correct for the uses and purposes therein
described.

Subscribed and sworn to tis 241 day of AR at Seattle, Washington

s, —

Thomas C. Evans

Box Bay Shellfish Company LLC, by and through its Manger Thomas C. Evans does
swear and affirm the above and foregoing statements regarding nature and use of Box Bay and

impacts from VRBO occupancy true and correct to its best information and belief.

Subscribed and sworn to this 24 day of MARCH at Seattle, Washington

f/uﬁ/ Mjr{

Thomas C. Evans
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THOMAS C. EVANS

Via Fed-Ex and E-mail
JulieT@sanjuanco.com

March 29, 2018

Department of Community Development

Attn: Julie Thompson
135 Rhone Street
Friday Harbor, 98250

5.J.C. DEPARTMENT OF
MAR 30 2018

Re: Appeal re PPROVO-17-0065/PPROVO-17-0066 COMMUNITY DEVELOPMENT

Dear Julie:

Per your instructions and San Juan County code, enclosed please find:

1. Appeal for PPROVO-17-0065 and appeal fee of $600;
2. Appeal for PPROVO-17-0066 and appeal fee of $600; and
3. One set of appellants exhibits with Bates stamp numbers- both Appeals

use the same set of Exhibits.

We are sending identical documents addressed to the Hearing’s Examiner office to give to the
Hearing’s Examiner when he/she takes up this appeal.

We are also simultaneously serving electronic copies of the appeals and exhibits on Dan and

Cheryl Stabbert.

4020 EAST MADISON STREET
SUITE 210

SEATTLE, WA 98112

(206) 527-8008

FAX (206) 527-0725

TOLL FREE 1-800-SEA-SALT
www.injuryatsea.com

Very Truly Yours,

~ﬂ—'—cc~.¢

Thomas C. Evans

PAPL00-18-0002
EVANS, THOMAS C.

EMAIL tom@maritimeinjury.com
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San Juan County

Building Permit, Planning & Land Use

135 Rhone Street P.O. Box 947  Friday Harbor, WA 98250
(360) 378-2354 (360) 378-2116 Fax (360) 378-3922
WWWw.sanjuanco.com

Permit Receipt
RECEIPT NUMBER 00015713

Account number: 008032 Date: 3/30/2018

Applicant: THOMAS C. EVANS
4020 EAST MADISON ST SUITE 210
MADISON PARK LAW OFFICES
SEATTLE, WA 98112

Type: check # 28499

Permit Number Fee Description Amount

PAPL00-18-0002 APPEAL FILING FEE 600.00
Total: $600.00

Receipt Description:

2ipt Comments:
“r« PEAL OF STABBERT PROVISIONAL USE PERMIT - PPROV0-17-0066



SAN JUAN COUNTY DEPARTMENT OF COMMUNITY DEVELOPMENT

135 Rhone Street, PO Box 947, Friday Harbor, WA 98250
(360) 378-2354 | (360) 378-2116

ded@sanjuanco.com | www.sanjuanco.com
PROVISIONAL USE PERMIT

DATE: March 12, 2018
FILE: PPROVO-17-0066
TYPE: Request for vacation rental
APPLICANT: Dan and Cheryl Stabbert J
SEENT: P — S.J.C. DEPARTMENT OF

2629 NW 54t Street #201

Seattle, WA 98107 MAR 30 2018
TAX PARCEL: 161650403
LOCATION: 2318 Obstruction Pass Road, Orcas Island COMMUNITY DEVELOPMENT
STAFF: Julie Thompson, Planner Il
DECISION: Approved with conditions

FINDINGS OF FACT

1. The agent submitted a provisional use permit application and the required fees to DCD for a
vacation rental on December 11, 2017.

2. The application was deemed complete on December 11, 2017.
3. There are no known permit or code enforcement actions on this parcel.

4. The proposal is to rent a four bedroom single-family home on a 1.32 acre shoreline parcel for
periods less than thirty days. It is the only residence on the property. The applicants’ have a second
application in to rent the house on the neighboring property. Both houses share the driveway and
have the same address.

Both houses were originally on the neighboring parcel, but a boundary line modification recorded in
2017 changed the boundary lines such that they are now on separate parcels.

The septic system serving both houses is permitted for six bedrooms. The adjacent house has three
bedrooms, so this house should be restricted to the use of only three bedrooms due to the six
bedroom septic system. There is no accessory dwelling unit on the property.

5. The property is located in the Rural Farm Forest shoreline and land use designation. The areais
developed with residential uses. The driveway access is on a private road. See the site plan in
Exhibit 4.

6. The site plan depicts at least 3 parking spaces.
PAPL00-18-0002

EVANS, THOMAS C.

001



7.

10.

11

12.

13.

The sewage design application on file #98-114-06 shown in Exhibit 7 was approved on January 20,
1998 for 6 bedroams, Since the two adjacent properties appear to share the septic system, use of
both houses should be for three bedreoms in each house.

The applicable Unified Development Code Sections are:

S1CC 18.30.040 Table 18.30.040 Allowable and Prohibited Uses in Rural, Resource, and Special
Land Use Designations

SICC 18.40.270 Vacation (short-term) rentals of residences or accessary dwelling units

SJCC 18.80.020 Project permit applications - Procedures

SJCC 18.80.030 Notice of project permit applications, public comment, and notice of hearing
SJCC 18.80.080 Permit procedures for provisional uses

SJCC Table 18.30.040 allows vacation rental by Provisional Use permit in the Rural Farm Forest land
use designation, This house is in the Rural Farm Forest shoreline designation which, according to
SICC Table 18,50.600 requires a shoreline substantial development permit for development of a
vacation rental, but not for the use as a vacatlon rental. According to the Shoreline Management
Act, "development” is the construction or exterior alteration of structures, dredging, drilling,
dumping, filling; removal of any sand, gravel, or minerals; bulkheading; driving of piling; placing of
ohstructions; or any project of a permanent or temporary nature which interferes with the normal
public use of the surface of the waters overlying lands subject to this chapter at any state of water
level (RCW 90.58.030(3)(a)). Since the proposal does not include new development, no such
permits or approvals are raquired.

It was reviewed as a provisional use permit to check for compliance with the performance standards
for vacation rental,

SJCC 18.80.030(A)(2){(a) reguires publication of a notice of application.

Notice of application was published in the Island’s Sounder and the Journal of the Son Juan Islands on
December 27, 2017 (Exhibit 9),

SJCC 18.80,030(A)(2)(h) & {c) require notification of the application to all property owners within
300 feet of the subject property and posting of the notice of application on the subject property,

The agent signed and submitted a form to DCD verifying that the site was posted and the property
owners within 300 feet of the property were notified of the application. She also submitted a list of
those Individuals to whom the notice of application was mailed (Exhibit 8). Notice was mailed and
the site was posted on December 27, 2017.

SICC 18.40.270(A) states that no more than 3 guests per bedroom shall be allowed at any ane time,

No more than 9 guests would be allowed in the home at any time, based on the proposed 3 bedroom
limitation due to the septic permit,

SICC 18.40.270(8) states that the use shall be operated in a way that will prevent unreasonable
disturbances to area residents.

PPROV(O-17-0066
Stabbert #2 Vacation Rental
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16.

17.

Noise and trespassing impacts could be as much as that associoted with normal residential use of the
site. Possible disturbances should be mitigated by conditions limiting the number of occupants to

9. The conditions should also require posting the rules of conduct specifically mentioning that
trespassing s not allowed, property lines will be identified, and that the neighbors will be provided
with a 24-hour focal contact phone number. The contact is also required to keep a written log af
complaints,

SJCC 18.40.270(C) states that at east one additional parking space shall be provided far the vacation
rental use in addition to any other applicable parking requirements. The minimum parking required
shail be one space per bedroom.

SICC 18.60.120, Table 6.4, lists “Minimum Number of Required Parking Spaces for Different Land
Uses”. Minimum parking for residential use is only required in Activity Centers. This is nat in on
activity center. Based on 5)CC 18.40.270(C), o totul of 3 parking spaces are required and at least 3
spaces are shown on the application site plan, Exhibit 4, and explained in an email from the agent
dated February 23, 2018, Exhibit 6. This meets the parking criteria,

. 5ICC 18.40.270(D) states that if food service is to be provided, the UDC requirements for a bed and

18.

15

breakfast residence shall be met.
No food service js proposed.
SICC 18.40.270(E) states that no outdoor advertising signs are allowed.

No outdoor signs are proposed.

SICC 18.40.270(F) states that the principal residence ar accessory dwelling unit may be rented out
an a short-term basis (vacation rental), but not both,

There is no accessory dwelling unit on this property.

5ICC 18.40.270(G) states that where there is both a principal residence and an accessory dwelling
unit, the owner or a long-tarm lessee must reside on the premises, or one of the living units must
remain un-rented,

There is no ADU on the property and this requirement is not applicable,

SICC 18.40,270(H) states that in all activity center land use districts, rural residential, and
conservancy land use districts, the vacation rental of a residence or accessory dwelling unit may be
allowed by provisional ("Prov”) permit only if the owner or lessee demonstrates that the residence
or accessory dwelling unit in question was used for vacation rental on or before June 1, 1997. When
internal land use district boundaries are adopted for an activity center, this provision witl apply to
VR and HR districts but not to the activity center in general. ;

The subject property is located in the Rural Farm Forest designation and this requirement is not
applicable.

PPROVD-17-0066
Stabbert #2 Vacation Rental
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20, SICC 18.40,270(1) states that vacation rental accommodations must meet all local and state

21.

22

23

24,

regulations.
Sales tax: State law requires retail sales tax to be collected on o vacation rentol.

Covenants: The County s not a party to private covenants. it is not able to enforce private covenonts

between property owners that may prohibit the use of a residence as a vocation rental, Issuance of a
County land use permit for o vacation rental does not license the owner to violate private restrictions
and covenants between property owners,

SJCC 18.40.270()) states that owners of vacation rentals must file with the administratar a 24-hour
contact phone number.

This reguirement must be a condition of approval.

SICC 18.40.270(K) states that the owner or lessee of the vacation rental shall provide notice ta the
tenants regarding rules of conduct and their respansibility not to trespass on private property or to
create disturbances, If there is an easement that provides access 1o the shoreline, this shall be
indicated on a map or the easement shall be marked; if there is no access, this shall be indicated
together with a warning not to trespass.

Rules of conduct shall be submitted to the Department of Community Development after approval of
the application and prior to rental of the house. This is a condftion of approval.

SICC 18.40.270(L) states that detached accessory dwelling units established under SICC 18.40.240
cannot be separately leased or rented for less than 30 days.

This requirement is not applicable because there is no accessory dwelling unit,

We received comments fram several nelghbors on this application. These comments are for both
applications. PPROVO-17-0066 is in the Rural Farm Forest land use and shoreline designation, so the
shoreline comments only apply to that application.

e OnlJanuary 7, 2018, John and Paula Tiscornia submitted a letter stating that they own sevan
lots that meet the applicant’s property on three sides. (Exhibit 10) They have owned for
about thirty years. They bought the property knowing it was not in a commercial zone, and
would not have purchased it if it had been cotmmercial,

They are not opposed to vacation rentals if they are in commercially zoned land, There are
already numerous vacation rental properties in the vicinity. One at the end of the road
advertises for twelve to fourteen people. That property is next to the property this
application is for, which means if both properties were rented at the same time, there
would be a resort without supervision,

They are concerned about traffic from guests and their friends, cleaning crews and garbage
collectipn. Cars have parkad on the side of the road making it difficult to drive by. What
would happen if an emergency vehicle needed to get by, There have been several weddings
and other large events with as many as fifty guests. Dogs run through their property after

PPROVQ-17-0066
Stabbart #2 Vacation Rental
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deer and other wild life, unleashed. There seems to be no monitoring of behavior ar
number of guests. Vacation guests have trespassed onto their property—the yard, dock,
and beach.

They object to the rental of the Stabbert’s property.

John Tiscornia submitted additional comments on January 16, 2018, Exhibit 11, stating that
had actual and recent experience with short term vacation rentals at a nearby property. It
has resulted in a significant increase in traffic including vacation renters, their guests,
cleaning crews, and garbage collection on our one lane, deteriorating, and dead end road,
He has also experlenced people and unleashed dogs going through our praperty and on our
beach withaut permission. It appears to him that no one seems to be monitoring the
hehavior of their guests,

The Stabberts’ have two applications in; one is for a five bedroom house and the other I5 for
a three bedraom house, That could add up to twenty-four people at one time. When
adding to that the other vacation rental with the potential for fourteen people, you could
have thirty-elght people at one time. He thinks the implications for increased fire danger,
septic overuse, car traffic, disrespect of property, and potential violations of the Shorelines
Act.

On lanuary 9, 2018, Julia Evans submitted comments noting that this use of their neighbors’
properties will directly and adversely affect the enjoyment and safety of her and her home,
Exhibit 12. She claims that their bedroom is directly visible from the joint use dock they
share with the Stabberts’, and states that the joint use agreement specifically restricts the
dock’s use to owners and thelr friends, and then only with the other owners perrission,
Additionally, access to the rental property is on a dirt road, partly shared only by her, and
past the end of the county road.

She points out that this part of Obstruction Pass Road is not intended for the amount of
traffic that several vacation rentals will bring. There has been a considerable increase in the
number and speed of cars because of a different vacation rental. Also, the Stabberts’ have
added outdoor lighting which has had a negative impact on the enjoyment of their property.
With vacation renters at the house, she suspects it will he on much more of the time.

On January 16, 2018, Roy and Susan Beaton submitted comments, Exhibit 13. They are
opposed to the use of this property as a vacation rental. Their end of Obstruction Pass Road
is extremely narrow, and there are limited areas for cars to pass. Since there are no
sidewalks in that area, the road is shared by vehicles, bicycles, and walkers (some with
strollers and/or dogs).

in addition, short term renters have felt free to trespass along the water's edge on privately
owned beaches. Each new rental increases the number of people they don’t know on their
beach. There is also the problem of beach fires in the evening, with some much larger than
they think is allowed. They have even found some unattended fires late at night.

There doesn’t seem to be any monitoring of these short term rentals. One time they found
epight people staying in a one-bedroom rental designed for two people. Late night,
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boisterous parties are also occurring, which is not conducive to the quiet enjoyment of thair
property.

On January 17, 2018 we received comments from Kirk and Jill Callison, Exhibit 14. Thereisa
vacation rental next door to them. They had no idea the impact from a vacation rental
would cause until the neighbor started renting her house. It's a lot like having a family
reunion next door every weekend. Because of the issues they and others in the area are
already experiencing from vacation renters, they are quite distraught at the prospect of
having another large home(s) being rented directly behind them.

Their ohjections are not meant to reflect any hard feelings toward their neighbots, rather to
the negative impacts of having these large rentals in their neighborbood., When a large
residance such as the Stabberts home becomes a vacation rental property it is transformed
from a family home to an even venue much like a commercial hote| capable of
accommodating large groups of non-resident visitors who, for the most part, do not care
about anything other than coming far the vacation that they have paid dearly for and
deserve. Renters have used their beach and dock, parked in their driveway, asked to use
their phone, and had large unauthorized bonfires.

They feel that by issuing these vacation rental permit, the County is basically allowing the
commercial/hospitality use of these homes in a single family residence zone, They don't
think the County has the resources to monitor the use and activity of these rentals nor to
enforce the rules. Their use and enjoyment of our single family residence is severely and
negatively impacted by vacation rentals and they oppose the issuance of any further
permits.

Tom Evans submitted his first comments on January 9, 2018, Exhibit 15, and continued the
conversation until February 4, 2018, He and his wife reside adjacent to the two proposed
vacation rentals. He is opposed to the application. His concerns include noise, traffic, and
light pollution. He also is opposed to allowing renters any use of the joint use dock he
shares with the Stabberts’. He claims it is a violation of the Joint Use Agreement.

He indlcates that Obstruction Pass Road is a one-lane road with very few pull outs on the
roacdway leading to the Stabbert properties. Renters will be canfronted with a three way,
largely unidentified triple-crossroads where Obstruction Pass Road, Point of View Lane, and
the Stabbert driveway come together, There is no visual clue at this intersection as to what
goes where.

The geographic location of these properties means that all light, glare and sound resonates
and blasts out from the vortex into the wider apen spaces of Box Bay, where there are a
number of residences on the shore of the Bay. Sounds can be amplified by this such that it
i5 not uncommeon for normal conversation to be heard at a considerable distance out, Light
and glare is also boosted out and at all the shoreline properties along the rock walls forming
the bay,

There are very individual, unique, and special impacts the rentals would have on the Evans’
specifically, which raises significant legal Issues which follow.
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The Stabbert-Evans properties are jointly bound by a shoreline substantial development
permit issued in 2007, which incorporates into it the terms, limitations and conditions of a
Joint Use Agreement. Both place strict limitations not only on the dock, access way, and
land landing built as allowed by that permit, but also the strict, guaranteed quiet use and
enjoyment provisions of the shoreline management act affecting upland use touching In
whole or in part the 300 foot jurisdiction of the SMA. And it is quite clear from reading
these two official documents that "vacation rental” is in direct violation of the limitations of
the joint use agreement and the SMA.

Mr. Evans refers to several sections of the Joint Use Agreemeant that he says prohibit rental
use of the property. He quotes a portion of Section 12;

"The owners of each parcel may allow their invitees to use the dock..”

This is followed by language referring to “inviteas” as “guests” only, and even if a guest, they
may only have access for seven days at the longest. That same section states the entire
purpose of the Joint Use Agreement is to [nsure the “privacy and quiet enjoyment” of the
owners. Section 18 denies any "commercial” use.

Perhaps his biggest argument is that vacation rentals are not exempt from the requirements
of a shoreline substantial development permit. There are three sources for determining
exemptian, the Shoreline Management Act of 1971 at Chapter 90.58 RCW; Shoreline
management permit and enforcement procedures in Chapter 173-27 WAC; and Chapter
18.50 5JCC. According to Mr. Evans, all of these lagal sources lead to the conclusion that
vacation rentals are not exempt from shoreline substantial development permit
requirements,

He also argues that allowing the simultaneously rental of two side by side houses as
vacation rentals is not allowed per SJCC 18.40.270(G):

“Where thare are both a principal rasidence and an accessory dwelling unit,
the owner or lang-term lessee must reside on the premises, or one of the
living units must remaln unrented.”

(The rest of Mr. Evans’ comments are in the attached emalls. They contaln further discussion
of why a shoreline substantial development permit should be required; why only one house
should be allowed to get o vocation rental permit; numerous exhibits supporting his
conclusion; photographs of the area; and applicable laws and regulations.)

On January 22, 2018, the County received a response from Dan and Cheryl Stabbert, owners
of the property subject to this application, Exhibit 16. They explain that the joint use
agreement for the dock was developed for the ownership and use of the smalf dock on the
SE corner of their property and to allow the Evans a pathway easement to a small parcel of
land to store their marine gear including crab pots. Its primary focus is on the use,
maintenance, and expense with a special focus on limiting noxious smells and unsightly
storage. Also, the only prohibited use of the dock is commercial use which the Washington
State Supfeme Court has rules does not apply to tempaorary rentals. “In Wilkinson v.
Chiwawa Communities Association, the Washington Supreme Court held in 2014 that an
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ownet's receipt of mongy from a vacationing guest for the use of the owner's home does
not change the use from residential to commercial.”

They also state that the joint use agreement says that their property (referred to as
Jacobsen in the joint use agreement) retains all rights of use and development. The
agreement in no way gives the Evans’ a say over how the Stabberts utilize their property in
any way other than the joint use of the dock and its associated care.

The rules for vacation rentals in SICC 18.40.270 clearly define the standards which they are
prepared to enforce including local and nearby administration. The property, nearly nine
miles fram Eastsound, does not lend itself to a party crowd but to individuals who
appreciate the isolation and beauty of this unigue property.

Other ohjections that have been raised include:

a, One-lane deteriorating road:

. There are two separate entrances to this praperty with the Obstruction
Pass entrance through an electronic gate and the second placed almast 700
feet away on the north end along the pond.

ii.  There have been no complaints about Obstruction Pass Road being
inadequate for its given use.

iii.  This road has sufficient size for the large service trucks from both propane
and waste services taking care of all of our homes along this road without
ever a complaint.

iv.  With both homes occupled the total occupancy is eight bedrooms with an
average of two persons per room. Although it Is implied that you can have
three persons per room, these homes are not the quality to be occupied by
three persons per room (unless one of them happens to be an infant),
Their average guest complement has never been more than two ¢ars as
guests often bypass the ferry and come by the small water taxi. There is
also a county dock a three to four minute walk away which is ideal for
either the water taxi or a renter's personal boat. And the property dock
and offshore buoys are adequate for small commuter boats up to 30 feet.

b. Guests infringing on other property owners beach areas:

i. Itis hot only difficult but almost impossible to access ather property’s
beach areas.

il. The homeas experlencing the trespass are on the east side of Obstruction
Pass Road and they share a common beach. This property Is uniquely
isolated.

c. Guest disrespecting people’s property and a cultural change:

i.  The referenced property, 33 Meany Way, is generally not accupled. Its
entrance lies about 50 feet from the Stabbert Obstruction Pass Road entrance.
They have never noticed a problem, but that house is located on a nearly
continuous beach that runs east along Obstruction Pass connecting property to
property.

il.  The Stabberts houses are designed to be lived in full time, 1f they choose to
rent it out for short periods of time rather than use it themselves, the net
increase is zero.
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fii.  The high end rental agencies do background checks on the guests who may also
have been rated by other venues that they have rented in the past.
d. Exterior lighting is bothersome:

i.  There is a very low level and tasteful landscape lighting set on the west rock
wall that includes three low wattage bulbs shining onto three large madronas
on the hillside, spaced about 75 feet apart from one another. Afourth light of
low wattage highlights a 17 foot hand-carved totem pole that looks over the
hay. The lights automatically turt on at dusk and automatically turn off
between eleven and twelve PM. No matter how many people stay at the
house, the lights will never be any brighter or be on any longer.

g. Unattended beach fires:

I Their property is not set up geographically to be conducive to that. They have a
concrete fire pit in front of their house that Is unobservable from the
Obstruction Pass houses, There is even an outdoor fire pit on their patio,
When the “no burn” rule is in effect, the fire pits are not used,

Beginning on January 25, 2018, there was a series of emails between Tom Evans, the author
of the above series of messages, and Chad Yunge, with the Department of Ecology's
Shorelands Assessment and Management Program, Exhibit 17. The County was copied on
most of the communications, but | believe we might not have received the email that
started their string. However, it seems likely Mr. Evans was asking for Mr. Yunge's opinion
on how the County was handling the vacation rental in the shoreline issue.

On January 30, 2018, Mr. Yunge respanded to Mr. Evans that he had an opportunity that
morning to review the San juan County SMP related to the use of existing single-family
residences as vacation rentals. He said that Ecology agrees with the County’s determination
that no shoreline substantial development permit is required. He concluded this based on
the fact that na new development is being undertaken. The SMA defines “development” as
a use consisting of the construction or exterior alteration of structures, dredging, drilling,
dumping, filling; removal of any sand, gravel, or minerals; bulkheading; driving of piling;
placing of obstructions; ar any project of a permanent or temporary nature which interferes
with the narmal public use of the surface of the waters overlying lands subject to this
chapter at any state of water level (RCW 90.58.030(3)(a)). While any use of the shareline
must be consistent with a local SMP, a permit or exemption is not required unless It involves
development as defined above.

On February 4, 2018, Mr, Evans send a request to the County to Include two proposed
conditions of approval to the Stabbert vacation rental permits, Exhibit 18, One of the
conditions has to do with roadway access to the rentals (1) and the other has to do with
preventing renters from accessing and using the privately owned dock, trail access to the
Evans property, and that portion of the Evans owned platform and landing (2).

“1. Access to the Stabbert rentals from Obstruction Pass Road shall be limited

to the Stabbert asphalt improved roadway running from the intersection of
Obstruction Pass Road and Point of View Lane directly to the Stabbert
properties and proposed vacation rentals. Stabbert shall take measures to
insure renters looking to find the vacation rentals do not travel along Obstruction
Pass Road beyond the intersection identified above. There shall be In a required
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rental packet directions to the renters clearly showing that the roadway past the
intersection is private property. Stabbert shall also post, on Stabbert Property
abutting the intersection a large, 2.5 foot lang 1 foot wide, weatherproof sign,
professlanally constructed, easy to read, from a vehicle and showing renters the
proper access roadway into the rentals. Evans may post, on private roadway in
which Evans has an ownership right, appropriate signs including ‘Private Property
No Trespassing’.”

“2, Stabbert and/or Stabbert’'s agent shall expressly advise any potentlal and

actual renter that these properties are private and to access them is trespassing.

Any photo depicting the property or any writing of any sort whatsoever issuad for
purposes of obtaining renters shall contain a written disclosure in not less than 18
point type stating: "Dock, landing, and trall way are private property and renters

may not use them. Using these properties is trespassing and may be prosecuted as
such.” This language shall be used anytime the rentals are represented as avallable,
advertised, or listed including any and all internet postings, rental/real estate listing
and photograph, listing through any VRBO agency, rental agency, real estate firm or
other rental agency, 1t shall be Stabberts obligation to insure compliance with the
conditions in this section. Any violation, intentional or otherwise, shall be considered
a code and/or trespass violation with appropriate fines, law enforcement assistance
and further protective measures, if necessary, as determined by any enforcement
officer or other 5JC agent or entity, Further, Stabbert shall, at his expense, install a
professionally constructed and installed, weatherproof gated entry to the dock, which
shall provide access only to Stabbert/Evans or their authorized invitees as identified in
the joint use agreerment. This gated entry shall be installed and approved hy Evans
before any rental is made. Entry shall be by shared key or coded lock. The gate,
locking device, and installation shall be by third party professional, not be Stabbert
personally or Stabbert employee or agent, The gated entry shall be locked anytime

a renter is on the property and Stabbert shall be responsible for making sure the gate
is locked when renters are anticipated or are an the property. Finally, Evans may
install, professionally constructed and placed, 'PRIVATE PROPERTY—NGC TRESPASSING'
signs on the dock, platform, and trail, as reasonably necessary to insure compliance.”

On February 6, 2018, the Stabberts responded to Mr. Evans proposed conditions. They are
opposed to posting any signs on thelr own property about use of their own road. They will
in writing recommend that this road off Point of View Lane be the primary access road in
any correspondence and instructions to potential users of the property. They are not willing
to relinguish their right to use thelr own road and formal access, but agree that the Point of
View Lane access is much more convenient and is the road of choice at almost all times
other than formal events,

Regarding the dock, The Stabberts believe the joint use agreement clearly spell out what is
and what is not prohibited. They helieve the use by tenants, Invitees, and others using the
property are clearly allowed under the agreement. What is not allowed is commercial use,
which is the argument Mr. Evans applies and which is wrong, The Washington Supreme
Court ruled that vacation rental use is not commercial use. They think that Mr. Evans
attempt to limit use of the dock is an attempt to dampen the demand for this property as it
would not have quite the appeal otherwise,
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The Stabberts would like to utilize the dispute provision for arbltration under the joint use
agreement to clearly define both the Evans and Stabberts rights over the dack use, platform
location, and any ather items that might need some housekeeping batween the parties,
The Stabberts would abide by the outcome af the arbitration and if that prohibited the dock
use in any way, they would abide by it.

The Stabberts propose the following language be added to the vacation rental permit
approval:

i.  Stabbert shall abide by and communicate the rules outlined in the Joint Use
Agreement as regards the use of the dock.

ii.  Stabbert shall place a sign at the foot of the Evans 4 foot easement path of "no
trespassing” and shall clearly define this prohibition in any correspondence to
property users.

The Stabberts feel their proposed additions to the permit offer the Evans and adjoining
praperty owners adeguate protection for the issues they have raised while protecting thalr
property rights as owners,

25. SICC 18.80.020 Project permit applications - Procedures.

A. Nonbinding Preapplication Conferences, Preapplication conferences are optional, but strangly
encouraged, and will be granted on a time-available basis by the director.

B. Determination of Proper Type of Project Permit.

C. Project Permit Application—Forms. Applications for project permits shall be submiited to the
permit center on forms approved hy the director, An application must (1) consist of all
materials required by the applicable development regulations; (2) be accompanied by plans
and appropriate narrative and descriptive information sufficiently detalled to define clearly
the proposed project and demonstrate compliance with applicable provisions of this code;
and, except for project permit applications far temporary uses, (3) shall include the following:
1. Acompleted project permit application form;

A complete opplication was submitted to DCO on December 11, 2017.

2. Ifthe applicant is not the owner of the subject property, a notarized statement by the
owner(s} that (a) the application has been submitted with the consent of all owners of the
subject property, and (b) identification of the owner's authorized agent or representative;

The owners of the praperty signed the application.

3. Alegal description of the site and any other property description required by the
applicable development regulations;

The leqal description was included in the application in Exhibit 8.
4, The applicable feg;
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The application fees were paid on December 11, 2017.

Evidence of available and adequate water supply as required by SICC Title 8 and the
Comprehensive Plan; see also $JCC 18,60.020;

Existing residences that were fegolly established are presumed by Health and Community
Services to have on adequate water supply. This also applies to applications for vacation
rentals in such residences.

Evidence of sewer availability or septic approval or suitability as required by SJICC Title &;

The home is served by on-site sewage disposal system permit number 98-114-06, The
approved capacity is for 6 bedrooms. The vacation rental permit is for a four bedraom
house. The adjacent porcel has a three bedroom house which is also subject to a vacation
rental permit, so this house should be limited to three bedrooms.

A plot plan to scale no smaller than one inch equals 40 feet for a plot larger than one acre,
and no smaller than one inch equals 20 feet for a plot one acre or smaller;

The submitted site plan is odeguate for the proposal becouse the development is existing.
Graphic depiction of the fallowing:

a. Campass direction and graphic scale; Included

b. Corner grades and, if required by the director, existing contours of topography at five-
foot contour intervals; This was not shown and has been waived.

c. Proposed developments or use areas; This was included on the site plan.

d. Existing structures and significant features on the subject property and on adjacent
properties; This was included on the site plan,

e. Property lines, adjoining streets, and immediately adjoining properties and their
awnerships; Property lines, adjoining street, and Immediately adjoining properties are
shown an the site plan.

. Location and dimensions of existing and proposed improvements on public rights-of-
way, such as roads, sidewalks, and curbs; Few roads In this county are equipped with
sidewalks or curbs and none are shown on the site plan.

g Existing and proposed grades and volume and deposition of excavated material; NA,
because no earthwork is required,

h., Natural drainage directlon and storm drainage facilities and improvements; No new
development is proposed so this infermatian is not necessary.

i. Locations of all existing and proposed utility connections; No new development is
proposed so this information is not necessary.

i Parking spaces and driveways; These are depicted on the site plan.

k. Propesed landscaping; Landscaping s not required for single family residential use.

I, Wetlands and other environmentally sensitive areas; and
There Is no new development to trigger critical area review. Although the whole
county Is a critical aquifer recharge area, there are no performance standards for
single family development.
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10,

1L
12.
13.

14,
15,

16.

17

18

m. All easements (recorded or unrecorded) must be shown. If recorded, the recording
number must be shown. Easements are not shown an the site plan as there is no new
development proposed. ‘

The applicant shall provide a list showing the names and addresses of the owners of
property within 300 feet of the boundaries of the property subject to the project permit
application. For purposes of this chapter, the owners of property within 300 feet of the
houndaries of the subject praperty are those whase names are shown on the tax
assessment rolls on the date the project permit application is submitted to the parmit
center.

This list is provided In Exhibit 9.

Critical Areas (CAs). Because this Is existing development, no critical area review s
triggered. The entire County s an aquifer recharge area but those regulations do not apply
to residential uses.

Frequently Flooded Areas. No frequently flocded areas are located on this parcel,

Additional Application Infarmation for Divislans of Land and Boundary Line Madifications.
Additional Application Information for Binding Site Plans.

Additional Application Information for Planned Unit Development.

Additional Application Information for Rural Residential Cluster Development,

ltems 12 through 15 do not apply to this proposal.

Additional Information. The directar may require additional information necessary for
review and evaluation for demonstration of project consistency with this code;

No additional information was requested.

Director’s Waiver. The director may waive specific submittal requirements determined to
be unnecessary for review of a project permit application required by this code;

No request was made for walver of specific requirements; however site plan requirements
were waived as noted obove becouse there is no new development proposed.

Termporary Use Permit Applications. All project permit applications for a temporary use
shall be submitted to the director in writing and contain sufficient information for the
director to make a decision (see SJCC 18.80,060). The director shall determine what
infarmation is necessary for review of such applications.

This is not a temparary use permit application.

26. SICC 18.80.020(c)(5)&(6) require evidence of adequate water and septic service for the proposed

Lse,
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The proposol is in an existing residence built in 1998, Water Is from the Doe Bay community system.
A certificate of water availability wos obteined, 98-172-C. The on-site septic permit #98-114-06 Is for
a six-bedroom house.

27. SJCC 18.80.080(A). Purpose and Applicability. Provisional uses must comply with the development
standards in Chapter 18.60 SICC and the performance standards of Chapter 18.40 5JCC. Provislonal
uses must obtain a project permit.

This application conforims to the referenced standards.

28. 5JCC 18.80.080(B). Notice. Notice for provisional uses must comply with the pracedures set forth in
5JCC 18.80.030(A). Public comment on the notice of application for a provisional use praject permit
must comply with SICC 18.80.030(R).

The notification requirements were complied with as shown on the attached instructions for Mailing
the Legal Notice and Posting the Sign (Exhibit 8),

23. 5JCC 18.80.080(C). Decision-making Authority. The administrator has authority to approve
or deny pravisional use permit applications according to the applicable provisions of this code. The
administrator also has authority to impose conditions of approval on a provisional use permit,

29, 5JCC 18,80,080(D). Criteria for Approval,

1. The provisional use permit application shall only be approved by the administrator if the use has
been reviewed for consistency with the applicable sections of this code (e.g., Chapter 18.40 SICC,
Parfarmance Standards, Chapter 18.50 $ICC, Shoreline Master Frogram, and Chapter 18.60 5ICC,
Development Standards) and found to meet the requirements set forth hy this code; and

The use has been shown above to be consistent with the performance standards for vacation
rentals in SICC 18.40.270.

2. Any provisional use application (not including short subdivisions) involving property located
within the jurisdiction of the state Shoreline Management Act but not requiring a shareline permit
must conform to the policies in Element 3 of the Comprehensive Plan and the applicable
regulations in Chapter 18.50 5JCC {the Shoreline Master Program).

The goal of the Rural Farm Forest shoreline designation is in the Comprehensive Plan at Section B
Element 3.3.D:

“The gool of the Rural Farm-Forest Designation is to protect agricultural, mineral resource,
as well as timber lands and to maintain and enhance the rural low density choracter of the
County's shoreline while providing protection from expansion of mixed use and urban types
of land uses. Open spaces and opportunities for recreationol and other uses compatible with
agricultural and forestry activities should be maintained. Development related to the
commercial fishing industry and aquaculture would be allowed. Other forms of development
which are not contrary to the purpose of the Rural Farm-Forest Designation would be
permitted only under certain circumstances.”
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A vacation rental in this designation provides opportunities for recreational and other uses. This
parcel is not currently used for agricultural or forestry uses, and likely has nat been for a number of
years,

The Comprehensive Plan discusses vacation rentals in the lond use element at Section B Element
2.2.A:

12. Vacation rental (short-term, L.e., of less than thirty days) of o principal, single-fomily
reslidential unit or an ADU should be subject to standards similar to those for haspitality
commaercial estoblishments but should be classified as a residential use for purposes of
fand use regulation.

There are no regulations in Chapter 18.50 51CC pertaining to vacation rentais.

25, 5JC 18.80.080(E). Term. Unless a shorter time period Is specified in the provisional use permit
condltions, development autharized through a provisional use permit shall be completed within
five yaars from the date of provisional use permit approval or such permit shall become null and
void,

This standard is not applicable because the property is already developed.
EXHIBITS

Application cover sheet

Application materials

Directions to the property

Site plan

Floor plan

Email explaining parking from agent dated February 23, 2018

Sewage design application

Legal description

9. Posting and notlification verification, including legal ad

10, Comments from John and Paula Tiscarnia dated January 7, 2018

11. Comments from John Tiscarnia dated January 16, 2018

12. Comments from Julia Evans dated January 9, 2018

13. Comments from Roy and Susan Beaton dated January 16, 2018

14. Comments from Kirk and Jill Callison dated January 17, 2018

15. Comments from Tom Evans beginning January 9, 2018

16, Response from Dan and Cheryl Stabbert dated January 22, 2018

17. Email communication between Tom Evans and Chad Yunge beginning lanuary 25, 2018
18. Proposed conditions of approval from Tom Evans dated February 4, 2018
19. Response from Dan and Cheryl Stabbert dated February 6, 2018

20. Permit receipt

NP W

CONCLUSIONS

This application meets SICC 18.80.080(D), criteria for approval of a Provislonal Use permit:
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1. The provisichal use permit application shall anly be approved by the administrator if the use has
been reviewed for conslstency with the applicable sections of this code (e.g. Chapter 18.40 SICC,
Performance Standards, Chapter 18.50 SICC, Shorgline Master Program, and Chapter 18.60 5JCC,
Development Standards) and found to meet the requirements set forth by this code; and

2. Any provisional use application (not including short subdivisions) involving property located within
the jurisdiction of the state Shoreline Management Act but not requiring a shoreline permit must
conform to the policies in Element 3 of the Comprehensive Plan and the applicable regulations in
Chapter 18.50 SICC (the Shoreling Master Program).

DECISION AND PERMIT CONDITIONS

The application is approved subject to the following conditions:

1) This permit allows a 3-bedroom vacation rental on TPN 161650403, 2318 Obstruction Pass Road,
Orcas Island. The approval is for the site plan including 3 parking spaces as depicted on Exhibit 4, the
attached approved site plan and as conditioned herein.

2} No more than 9 guests shall be accommodated at any one time when the home is rented.
3) Renters access to the property shall be via Point of View Lane.

4) There shall be no parking on adjacent roads.

5) Where there is hoth a principal residence and an accessory dwelling unit, the owner or a long-term
lessee must reside on the premises, or one of the living units must remain un-rented.

6) Prior to aperation, the applicant shall call the SIC Fire Marshall to have the driveway inspected for
emergency vehicle access and shall submit evidence to the Department of Community Development
that the driveway was approved by the Fire Marshail.

7) The vacation residence shall be operated in a way that will prevent unreasonable disturbances to
area residents.

8) An up-to-date property management plan shall be kept on file with the administrator, The property
management plan shall include the following:

a. Rules of conduct approved by the County;

b. State of Washington Unified Business Identifier number, and the names and addresses of
the property owner and agents authorized to act on the property owner’'s behalf;

c. Adesignated property representative who lives on the island where the vacation rental is
located who can respond to complaints and emergencies, along with a valid telephone
number where the representative can be reached twenty-four (24) haurs per day.

9) The rules of conduct and a map clearly depicting the property boundaries of the vacation rental shall
be prominently displayed in the rental. The map shall indicate if there Is an easement that provides

PPROVD-17-0066
Stabbert #2 Vacatlon Rantal
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access to the shoreline, If s0, the boundaries of the easement shall be clearly defined; if there is no
access, this shall be indicated together with a warning not ta trespass.

10} Adherence to all San Juan County and local fire and naise regulations shall be required.

11) All advertisements and marketing materials shall include the San Juan County permit number for the
vacation rental. The rental shall not be advertised or marketed in conjunction with the vacation
rental on the adjacent property.

12) No food service is to be provided.
13) No outdoor advertising signs are allowed,

14) Vacation accommodations must meet all tocal and state regulations, including those pertaining to
business licenses and taxes.

15) No use shall be made of equipment or material that produces unreasanable vibration, noise, dust,
smoke, odor, or electrical interference to the detriment of adjoining property.

16) Issuance of a parmit for a vacation rental does not license the owner to viglate private covenants
and restrictions.

17) All correspondence related to this permit must reference the permit number, PPROV0-17-0065.

18) If the conditions of approval are not complied with, the resulting impacts may change a typical
residential area to one with frequent incidents of trespass, noise, and traffic from strangers who
have no investment in maintaining civil relations with neighbors, For this reason, it is emphasized
that failure ta comply with conditions of approval is grounds for revacation of this permit.

DATED this Z EL dayof __J )Q&A&&l&/lol&
f) .
Lo £,
Erika Shook, AICP, Directar

Permit prepared by: Q\.L&J\.ﬂ. -.[)IY\W RAVSLINAN

Jiklie Thompson, Planner {1l

APPEALS

Any party of record to this decision may submit an appeal to the Department of Community
Development located at 135 Rhone Street, Friday Harbor within twenty-one (21) days of the date of the
decision. Appeals must be in writing, be accompanied by the appeal fee, and contain the following:

s The appellant’s name, address, and phone number;
+ The appellant’s statement describing standing to appeal;

PPROVD-17-0066
Stabburt #2 vacation Kental
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Identification of the application which is the subject of the appeal, including date of the declsion
being appealed; appellant’s statement of grounds for appeal and the facts upon which the appeal is
based;

The relief sought, including the specific nature and extent; and

A statement that the appellant has read the appeal and believes the contents to be true, signed by
the appellant.

PPROVQ-17-0066
Stabbert #2 Vacatlon Rental
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exuigir

—

SAN JUAN COUNTY DEPARTMENT OF COMMUNITY DEVELOPMENT

135 Rhone Street, PO Box 947, Friday Harbor, WA 98250
(360) 378-2354 | (340)378-2114
ded@sanjuanco.com | www.sanjuance.com

Land Use Vacation Rental Permit Application

PROPERTY INFORMATION Land Use/Shoreline

Tax Parcel Number: 161650403000 Designation: 11 Water Body:

Island: Orcas Subdivision: N/A Lot Number: 3675

Property Size: 1.3178 Application Type:; m‘j;'n M=o ’R..m-\-r:k\

Existing and Propased Use: 2318 Obstrucction Pass Road % Bedroom Main Home (see attached)

Directions to Property: 4.3 Miles Moran State Park 4 9.J.C. DEPARTMENT OF N

NEC 11 9M7

OWNER AND AGENT INFORMATION: sl EIE 4
Name of Owners; Dan & Cheryl Stabbert Name of Agent:  Karla Lopez  cOMMUNITY DEVELOPMENT
Address 13019 NE 61° Place Adiress 2629 NW 54" ST # 201
Phone Number 206-383-1325 Phone Number  206-383-1253
Email dan@stabbertmaritime.com E-mail karlal@Stabbertmaritime.com

NOTE: A timely appeal of Shareline Exemptions will stay the effective date of the granting of the exemption until the appeal has been resalved at the
Caunty leval. (SICC 18.80.140A(7))

PERMIT CEI-'\FI'_I FICAFDN (Must be signed by all property owners of record or a notarized agent signature provided.)

| have examined this application and attachments and know the same to be
true and correct, and certify that this application is being made with the full knowledge and consent of all owners of the affacted
property. (Signed by property owner or agent, For agent signature, notarlzed authorlzatlon must be attached.)

e D Seaiohe i

Slgnc;?ﬁre-”' Printed Name Date
(-J‘/'\ %“k‘(\‘:gk:ﬂJ r.’{\ (" ne (}a& Svxalwe ¥ 127V |

Signature ) Printed Ndme Date
Signoture Printed Name Date
For DCD Use Only Complete Application: Oves ONO
Amt. Pald:}ﬁ?, VX ®, Date Recelved: / j_/ | J \‘7 Recelpt Number: DDD¢ liJ'lf," 30

7 1= i e

FOR STAFF USE ONLY
Date Received; Amount Paid; Receipt #:
SEPA Exempt Code Citation: Inspection Required: |:| YES [ no
[] Approved [] penied By: Date:
NOTE: The Application Submittal Checklist for Land Use Review Is a separate farm that must be completed and attached to all applications. This checklist,
along with ather farms that might be needed, and current feas, may be found at: il i applicationforms gy,
PPROVO0-17-0066

N:\FORMS & TEMPLATES\Land Usa Farms\VacRental_Permit.doc STABBERT, n@l.fl giERYL



EXHIBIT _2.

December 6, 2017

San Juan County Department of Community Development

135 Rhaone Street
PO Box 947
Friday Harbor 98250

To whom It may concern,

Attached please find two application for Vacation rentals for Dan & Cheryl Stabbert.  The property -
location [s 2318 Obstruction Pass Road, Olga, WA 98203, one application is for the Main house parcel #
161650403000 Noted at Parcel C a 5 bedroom, 4 ¥ bath home,  Parcel # 16164300300 is for the guest
house with the same address on a separate parcel #A 6,78 Acres, a 3 bedroom, 2 bath home.

| believe all the required documentation Is attached, |f there is anything missing please contact Mr, Dan
Stahbert or me.

His email address is dan@stabbertmaritime.com or KarlaL@stabbertmaritime.com

Best Reg ’lds,

Assistant to Mr. Dan Stabbert

PPROV0-17-0066
STABBERT, DAN & CHERYL
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Fila Mo. B010713
PHOTOGRAPH ADDENDUM

DomowerorOwner  OANIE] STABBERT. e e i . e i
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Ciy  ORCASISLAND Counly  SAN JUAN Sisle WA Zio Coda  E270
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FRONT VIEW OF
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REAR VIEW OF

SUBJECT PROPERTY

5.J.C. DEPARTMENT OF

DEC 11 2017
COMMUNITY DEVELOPMENT

STREET SCENE OF
SUBJECT PROPERTY

PPROV0-17-0066
Inler Isiand Appralsal Company, ne. STABB ERT, DA@%HRYL
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[Borrowor: STABBERT, DANIEL

File No.; OBSTRUGTIONZ318
Properly Addross: 2318 ORSTRUCTION PASS RDAD Case No.:
Cily: OLGA Siale WA Zip: 98279
Lunder: COBALT MORTGAGE
ANOTHER HOUSE VIEW

PORTION OF SITE AND VIEW

ANOTHER HOUSE VIEW

S.J.C. DEPARTMENT OF

DEC 11 2017
COMMUNITY DEVELOPMENT

CRTRETC A

-
TSLacd von AL e BEU 231 012 it 3 ey it

PPROV0-17-0066

STABBERT, DAUEIEWL



BATHROOM PHOTOS

Holrower, GTABBERT, DANI [ FileNo.: OBSTRUCTION2318
551 ROAD Case No.:

Clly: OLGA Sialo: WA Zin: 98279
Lender: COBALT MORTGAGE

UPPER BATH

Comment:

LOWER BATH

Comment:

LOWER BATH

Commenl:

S5.J.C. DEPARTMENT OF

DEC 11 2017
COMMUNITY DEVELOPMENT

ﬁjllw.qnﬂuh..!_mm.runum FPROVU-17'ODEE

STABBERT, DANJDHERYL
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INTERIOR PHOTOS

Dorrower: STABBERT, DANIEL e No,  OBSTRUCTIONZ316
Praperly Addross: 2318 OBSTRUCTION PASS ROAD Case No.:
ily: OLGA Stale: WA 2Zip: D279
| Lender: COBALT MORTGAGE
Kliehen
Commenl:
Living Area
Descriplion:
Commenl:

§.J.C. DEPARTMENT OF
DEC 11 2017

GOMMUNITY DEVELOPMENT
Balhraom
Description:
UPPER BATH
Commenl:
— .;w:l;qm\.n;ﬁ-nmgm;m PPRDVO_l?_GDGE

sTaBBERT AN CHERYL
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Fila No. R0O10713
PHOTOGRAPH ADDENDUM
Boraiet of Owtier DANIEL STABBERT s -
Fraperly Address 2318 OBSTRUCTION PASS RD . e S i R .
cly__ ORCAS ISLAND Counly _ SAN JUAN sile__ WA _ ZpCode 98279 i

Client

COBALT MORTGAGE ING.

Masler Bedroom

Master Bath Sauna

W \
Family Room

Guesi Suite

S.J.C. DEPARTMENT OF
5 1l O |

Inter Island Appraisal Company, Inc.

DL L L E.G}i'
-17-0066

STABBERT, WERVL 40



Julie Thompson
——— e e

From; Karla Lopez <KarlaL.@stabbertmaritime.com=
Sent: Wednesday, February 21, 2018 8:54 AM

To! Julie Thompson

Subject: RE: Orcas

Hi,

It teels lilke | am always working. | had my two teen hoys with me they love it there. Lost power all day Saturday so it
was really nice to just hang out and play board games and talk there is no reception aut there so we were really
disconnected, | stayad in the main house this time, it is so beautiful out there.

One of the rooms on the main floor is not a bedroam | was wrong on the application Dan and Charyl use it 4 playraam
Far the grandlids and its suppasad to be an office. Sa the heuse has 4 hadraoms.

Parking is as follow; | will draw il eut on the map | send this afternoon. Main house has 2 car garage 2 fit outside
garage, There is area by the glayground where 3-4 ears fils.

Guest housa parking has 4 cars by the office/guest house and the large garage/barn can hold up to 8-8 cars,

Karla Lopes

Exacutive Assisiant

Stathant Maritime

2:206.204.41 32 ; 206,383.1253

;2628 MW 541h Straal £ 201, Seattls, WA 93107

) 'zti__ié_t%..féﬁ_!ii_i_"_'ﬁ_i'*_l_ai}_‘»l‘.iil'é*fft_li

wetabbaiMaritims cmn 20 KarlaL@StabbaMaiting com

From: Julle Thompson [mailto:JulleT@sanjuanco.com]
Sent: Wednesday, February 21, 2018 8:28 AM

To: Karla Lopez

Subject: RE: Orcas

rhanks. Hope vou had a good time anc weren't warking all weekend.

From: Karla Lopez [mailto:KarlaL@stabbertmaritime.com]
Sent: Wednesday, February 21, 2018 7:48 AM

To: Julie Thompson <JulieT njuanco.com=

Subject: Orcas

I was at orcas all weekend. Sorry for the delay, will have the information requested today to you.

026
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(o gle Maps

Moran £ "3 Park to 2318 Obslruction Pass Rd, Olga, WA 8827° Googla Maps

WA 98279

Wt Banis 3

—

[ [

G i e

Google

Moran State Park
3572 Olga Rd, Olga, WA 98279

1

4 3 1

2

1.

Head southeast on Olga Rd toward Kahboo Hill Rd
Turn left onto Polnt Lawrence Rd

Turn right onto Obstruction Pass Rd

Turn left to stay on Obstruction Pass Rd

Turn right to stay on Obstruction Pass Rd
€9 Deslination will be on the right

2318 Obstruction Pass Rd
Olga, WA 98279

Moran State Park to 2318 Obstruction Pass Rd, Olga,

O Tl Fark

Séihnr

Baeap

ma ﬂl l.l'll'ill

g ef\:

EXHIBIT 3
Drive 4.3 miles, 9 min

Map dala ®2017 Googla 2000 A b3

8.4.C. DEPARTMENT OF
DEC 11 2017
COMMUNITY DEVELOPMENT

These directlons are for planning purposes only, You may find that construction projects,
traffic, weather, or other events may cause conditions to differ from the map resulls, and you
should plan your route aceordingly. You must obey all slgns or notices regarding your route.

1.5 mi

0.5 mi

0.9 mi

1.3mi

102 fi

PPROV0-17-0065

STABBERTQ
hitps:/fwww.google.com/maps/dirfMaran+State+Park,+3572+Olga+Rd +Olga, +WA+98279/2318+0bstruction+Pass+Rd, +0lga, +WA+9

CHER‘I’L
.G343..



12/6/2017 Moran & ‘= Park to 2318 Obsiruction Pass Rd, Olga, WA 98278 'Gongla Maps

BT 3
: Moran State Park to 2318 Obstruction Pass Rd, Olga,  Drive 4.3 miles, 9 min
Go gle Maps o D
f
p“llllllﬂl'll\
“"-._ Duefly
Goigle
Map dala ©2017 Google 2000 il e
Moran State Park

3572 Olga Rd, Olga, WA 98279

1. Head southeast on Olga Rd toward Kahboo Hill Rd
f oo on e 5.J.C. DEPARTMENT QF

1.5 mi
+ 2. Turn left onto Point Lawrence Rd DEC 11 2017

0.5ml
g 3. Turnright onto Obstruction Pass Rd COMMUNITY DEVELOPMENT

0.9 mi
« 4 Tum left to stay on Obstruction Pass Rd

1.3mi
5 Turnright to stay on Obstruction Pass Rd

@ Destination will be on the right
1021t

2318 Obstruction Pass Rd
Olga, WA 98279

These directions are for planning purposes only. You may find that construction projects,
traffic, weather, ar other events may cause conditions to differ from the map results, and you
should plan your route aceordingly. You must abey all signs or notices regarding your raute.

PPROV0-17-0066
STABBERT, DAN & CHERYL
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SKETCH ADDENDUM

UnmowerorOuner _ DANJEL STADBERT

_Pr Addmes 2318 OBSTIUCTION PASS O -
_Clly ORCAS ISLAND Counly SAN JUAN Swale WA zpCode  BA279 -
Siiant CORALT MORTGAGE ING
w
[ITEE ¥

= - ' Eﬂ.wl'
Woasful Sule Lr " E 3
u f ¥
_’ ? II.JiI‘T [ra &1
; @ gt faem g E =
il i, w 11 o 5.J.C. DEPARTMENT OF
i o DEC 11 2017
| COMMUNTY DEVELOPMENT

[ SUMMARY — SQFTAREA _ PERIETER AREA CALCULATION DETALS )
Living Arza Fird{ Fisor 40 X 120 - 18.0
Firal Fiser 247 214 160 X 4D = 04.0 18 X i = 20
Socond Flaor 1237 247 210 X Tonrm 100.0 Tatal 13370
Talal Jn08 488 B0 X 50 - 1050
96 X 10 = 306
Olher U5 X - 0.5
Shap 2070 164 400 X 10 = 88
405 X i0 s 406
Accesgory Bulldings 500 X oo = 4500
Building 2 1673 202 408 X 10 = 405
490 X 0= an.o
GarapwiCarport 460 X 20 = 414.0
Carpar 240 ] 00 X 80-= 2020
o 00 % wo- 0o
Bilg i emenis 14! 1040 = X
Concraln 1022 1 120 X 680~ 104.0
Concrale 63t 200 Tolal 24710
Concrale 02 72 Sacund Flot
Concrelo 72 38 130 X 710 = 2710
Conciale 24 20 40 X 170 = 6RO
Congrale 481 118 06 X 60 «= 144.0
Sublulel 2842 615 160 X 150 = 00
20 ¥ 114 = 6.0
Garaga/Caport 40 X 120 g
Qnraga 624 1oo 60 X 30~ 2840
20 X 320 - 84.0
Atenasory Bulldings 100 X 100~ 100.0
QlficaiSierageiBhop 1200 160 50 X 120 = 60.0

SHE T oo &8 sulls

PPROV0-17-0066

STABBERT, 06‘4§ SERYL
Imter lsland Appraisal Campany, Ine.
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EXHIBIT __ ¢,

Julie ThomEson

From: Karla Lopez <KarlaL@stabbertmaritime.com>
Sent: Friday, February 23, 2018 12:03 PM

To: Julie Thompson

Subject: Parking @ Orcas

Attachments: DOC022318 pdf

Hi Julie,

Parking Is as follows. The main house, has a 2 car garage, plus 4 cars fit in a paved area in front of garage.

The guest house has parking by the office, another garage and parking outside the garage.

The barn can really hold 10-12 cars but Dan said to safely move them around without moving cars in and out its 6-8,
LOL on a personal note his barn is bigger than my house.

It has been an insane week here. So happy its Friday. Have a great weekend.

031



San Juan County DeParhnent of PmnIr.Nu:mh:rqﬁ 114-06
Healt]:l ancl Cmﬁmuﬁity SewiceSEXHIBIT ] Fes '%DD -
PO Box 607 [45 Rhone Friday Harbor WA 952500607 o&n}riw'lm{%w (fax) ] - ﬂ ,ﬁ’%

FINAL AN . 5 ; “m%
HEALTH g e 998 ouel 220, =

SEWAGE PERMIT COMiniry g, Parcel: 161643003000
“RVICEg ‘Permit 1D: 302
'\l_’inal
his Application i ta be used for any activity requiring 8 Sewage Pamit per WAC 246-272 and/er $1CC 13,04, When numbered, signed, and datid] i Wi a Sowage FermiL
leasz fill out the form completely, or it will not be accepted, Sewage Permits are valid for three years ffom date of issuance. Applicid may appeal any decision ponioent to this permit
+the San Juan County Board of Health. Perminer has right of entry at any reazanable hour (o deterraing fination of sewage dlspeml sysem.

«pplicant’s name: DENNIS KING ) Phone:

failing Address; __ STAR RT BOX 30, OLGA. WA. 98279

veation Address:

arcel Number(s): 1616 _4300% . Island ORCAS

izeofLot__~_ 7-83 Ar. Subdivision - Lot Number SJG PER M-’ T CENTER

oil Registration Number -5335' O - JAN 0 6 19 Q}’

APPLICATION FOR: WATER SUPPLY:

i New Residential Septic Tank/Drainfield 8 Private Well (Serving no more than one house)
No. of Bedrooms A_BDRM o g Communiry System

i New non-residential Septic Tank/Drinfield Name: DOE BAY WATER

| Repnhﬁ (m] Du’lcr (spec‘i.fy) -

I Alteration O No water under pressure lo sruchure

| Connection (o community sysiem '

! Privy

| Other (specily):

; any part of project within 200 feet of shoreline? © Yes O No
; any part of project within the service area (L.I.D or town limits) of a sewer utility? O Yes 2 No

; application for single family residence for Applicant's own use? O Yes O No
teredy cenify that | have read and examined thit application and know the same Lo be truc and comeeL. Al provirions of lawr and ordinancer goveming this project will be complied
ith whether specified herein ar not ! understand tha the granting of this pamit docs pot presume to give autherity 1o vielale or @nce! provisions of any other staie or [ocal law

gulating e ction or land or shereline use,
AGENT FOR
i DENNT - 12/23/97
75y Dais

Signature af Agplieant Date ture of Deigner

[ealth Dept. Comments £2pm,= :Pp—f / % f-’lr: A /49 ;N,EK Pr_'ElE 0@ A (s Cotvesy e

ermit Approval: %Xp W Date: © /I/ﬂ_d'/f(f"

o
inal Inspection: gﬁ - ( ?h a f = _ Date: E'/a::'_lil'?

J\"amH&%T““ﬁhMG g% 99-wis- 215

032



SAN JUAN COUNTY, WASHING TON EXHIBIT (f

2n1$-1103023 Page 12 of 12

LEGAI DESCRIPTION PARCEL C AFTER

THE FOLLOWING DESCRIBED PARCEL IS IN GOVERNMENT LOT 5 OF SECTION 16, AND
GOVERNMENT LOT 1, SECTION 21; TOWNSHIP 36 NORTH, RANGE 1 WEST, W.M., SAN JUAN
COUNTY, WASHINGTON DESCRIBED AS FOLLOWS: . ;

COMMENCING AT THE POINT OF BEGINNING OF PARCEL C, BEING THE SOUTHEAST CORNER
OF LOT 3, BLOCK 4, WECOMA SHORE, ACCORDING TO THE PLAT THEREOF, RECORDED IN
VOLUME 1 OF PLATS, AT PAGE 50 lIN THE OFFICE OF THE AUDITOR OF SAN JUAN COUNTY,
WASHINGTON; THENCE NORTH 38521'35" EAST, 135.47 FEET; THENCE SOUTH 81°27'06" WEST,
286.07 FEET, TO THE THE EAST LI%E OF THE WEST 660 FEET OF SAID GOVERNMENT LOT 5,
PER BOOK 15, PAGE 21 OF SURVEYS, RECORDS OF SAID COUNTY; THENCE ALONG SAID EAST
LINE OF THE WEST 860 FEET OF GOVERNMENT LOT 5, SOUTH 01°22'09" WEST, 188.84 FEET, TO
THE MEAN HIGH WATER LINE; THENCE SOUTH 86°25'32" EAST, 24.31 FEET; THENCE SOUTH
68°39'16" EAST, 55.48 FEET; THENCE SOUTH 49°41'24" EAST, 37.36 FEET; THENCE SOUTH
10°00'49" WEST 45.72 FEET; THENGE SOUTH 25°52'44" WEST, 24.28 FEET, THENCE SOUTH
24°52'34" EAST, 14,96 FEET; THENCE SOUTH 16°31'11" WEST, 47.76 FEET; THENCE SOUTH
09°66'27" EAST, 39.46 FEET, THENCE NORTH 24°03'03" EAST, LEAVING THE MEAN HIGH WATER
LINE, A DISTANCE OF 178.08 FEET, [TO THE SOUTH LINE OF SAID.GOVERNMENT LOT 5: THENCE
SOUTH 88°37'57" EAST, ALONG SAID GOVERNMENT LOT LINE SHARED BETWEEN
GOVERNMENT LOT 1 & GOVERNMENT LOT 6, A DISTANCE OF 73.69 FEET, THENCE NORTH
09°10'22" WEST, 177.49 FEET, TO THE POINT OF BEGINNING OF PARCEL C.

TOGETHER WITH A PERPETUAL EASEMENT FOR A PRIVATE ROAD OVER AND ACROSS A
PARCEL OF LAND 20 FEET IN WIDTH AS CONVEYED BY AND DESCRIBED IN QUIT CLAIM DEED,
RECORDED SEPTEMBER 29, 1954 IN VOLUME 26 OF DEEDS, AT PAGE 25, UNDER AUDITOR'S
FILE NO. 44688, RECORDS OF SAN JUAN-COUNTY, WASHINGTON.

TOGETHER WITH A NON-EXCLUSIVE EASEMENT FOR JOINT USFE OF INGRESS, EGRESS AND
UTITILIES OVER THAT PORTION OF VACATED MEANY WAY AS CONVEYED AND DESCRIBED IN
EASEMENT AGREEMENT, RECORDED SPETEMBER 16, 1975 IN VOLUME 13 OF OFFICIAL
RECORDS, AT PAGE 228, UNDEIx AUDITOR'S FILE NO. 89717, RECORDS SAN JUAN COUNTY,
WASHINGTDN

TOGETHER WITH THAT PORTION OI THE TIDELANDS OF SECOND CLASS SITUATE IN FRONT
OF AND ADJACENT TO OR ABUTTIN[S UPON AS CONVEYED BY THE STATE OF WASHINGTON BY
DEED-SECOND CLASS TIDE LANDS,(RECORDED JUNUARY 30, 1950 IN VOLUME 29 OF DEEDS,
AT PAGE 189, UNDER AUDITOR'S FILE NO. 48829, RECORDS OF SAN JUAN COUNTY,

WASHINGTON.

IT IN SA QUNTY, INGTON.
SITUATE N JUAN C TY, WASH N 5.J.C. DEPARTMENT OF

! PREPARED BY

STAR SURVEYING, INc.  AUG 01 2017
32017
i COMMUNITY DEVELOPMENT

S.J.C. DEPARTMENT OF

DEC 11 2017
COMMUNITY DEVELOPMENT

PPROVO0-17-0066

| STABBERT, DAI\US@VL
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BHBT 9

SAN Juan COUNTY

COMMUNITY DEVELOPMENT & PLANNING
el Location: 136 Rhone Street «
(e =2 Mailing address: P.O. Box 947  Friday Harbor, Washington 98250
T
R 360/378-2364 « 360/378-2116 + Fax 360/378-3922
- permits@sanjuanco,com

Instructions for Mailing the Legal Notice and Posting the Sign

. TETTR,
LTI

. ,-H
=h
{

Mailing the Notice

Enclosed is a copy of the legal nolice for your project.

Highlight your application on the Combined Notice of Application and Public Hearing and mail the highlighted
table to all owners of properiy located within 300 feet of the exterior boundarles of the property on which the
proposed project will be located. Use the names and addresses shown on the tax assessment rolls on the date the
project permit application was submilted. Please do the mailing within 5 days of the date you receive this notice.

Please sign and return this form to Community Development and Planning along with a list of those Individuals to
whom the "Combined Notice of Application & Public Hearing® was mailed, All notices which are returned to the
applicant must be submitled to the administrator for Incluslon in the file. Your permit may be delayead if nalification

s incomplete. .

Permit nt r: PPROV0-17-0065 &PPROVD-17-0066 Applicant: Dan & Cheryl Stabbert Agent: NIA

| followed the malling instructions of SJCC 18.80.030(A)(2)(b) for the "Combined Notice of Application and Public
Hearing

S.C, DEONTTRIENT O

5 (2 /A7l

Signature ¥ # / Date’ Mailed

Posting the Sign
In addition to mailing the Notice of Application and Hearing Table to neighboring property owners, a signboard
purchased from Community Development and Flanning must be filled out with the information contained in

the nolice and posted as follows.

The signboard;
-shall be posled at the midpoint of the site road frontage, 5 feet inside the slrest property line, and belween 5 and 8

fest above grade as measured from the top of the notice. If a private road serves the praperty, the notice shall also
be located at the nearest intersection of the private road with & public road.
-must be completely visible to pedestrians and vehicles.

-must be filled out with waterproof ink.
-must be in place at least 30 days prior to the date of hearing, maintained in good condition during the nofice period

-must be removed within 15 days after the end of the notice period,

Also submit a photograph shawing the locallon(s) of the posting. Please do he posting within five days of the date
you recelve this notice. Sign and return this form. |fyou have gquestions, please contact Communily

Development and Planning.

P_Permit number: PPROV0-17-0065 &PPROV0-17-0066 Applicant: Dan & Choryl Stabbert Agent: NJA

| followed the posting instructions of SJCC 18.80.030(A)(2)(c) and agree to maintain the posting for at least 30 days
prior to the hearing date and remove it within 15 days afler the end of the notice period,

J A, o RERERIE (2/23/) 7~
Signature of person posting the site Date Posted
Application & Haaring (2/2/4) NiAds
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Property 1D: 3677

JOHN F & PAULA CTISCORNIA
5646 E MERCER WAY

MERCER ISLAND, WA 98040-5123

Lavdan i VLG
Property ID: 3665

GUY W & MARY E SHINN TTEES
101 N 48TH AVE #29

YAKIMA, WA 98908-3169

ELEROLGHOGN

Property ID: 3678

JOHN F & PAULA C TISCORNIA
5646 £ MERCER WAY

MERCER ISLAND, WA 58040-5123

ERURNIE SR A W

Property |D: 3666

ROY H & SUSAN R BEATON
2613 YANKEE CREEK ROAD
EVERGREEN, CO 80439-4116

1AL

Property ID; 3679

JOHN F & PAULA C TISCORNIA
5646 E MERCER WAY

MERCER ISLAND, WA 98040-5123

ner b el nap
LT A

Property ID: 3667

ROBERT B & CHRISTINE H FOXE
17660 GREENACRES RD

MOUNT VERNON, WA 98273-8846

Lot Bl il
Property |0; 3680
JOHN F & PALILA C TISCORNIA

5646 E MERCER WAY
IMERCER ISLAND, WA 98040-5123

AT Y
Property ID; 3668

JACQUELINE M TURNER ,
2137 OBSTRUCTION PASSRD .~ [t '
OLGA, WA 98279-9525 ¥

R ER

BN R )
Property 1D: 3681
EDITH R THOMSEN
PO BOX 401

EASTSOUND, WA 98245-0401

Wy e
HEE

Property 1D; 3664

KEYBANK NATIONAL ASSQCIATION & MACK H HENRY TTEE
ATTN TRUST REAL ESTATE

0OH-01-10-09320

100 PUBLIC SQUARE #600

LELEIOE

Property |D: 3682

CAROLE STUBBS & ARLIS W STUBBS TTEES
2136 OBRSTRUCTION PASS RD

OLGA, WA 98279-9525

CLEVELAND, OH 44113-2207

Property |D: 3672

KEYBANK NATIONAL ASSOCIATION & MACK H HENRY TTEE
ATTN TRUST REAL ESTATE

OH-01-10-0930

100 PUBLIC SQUARE #6800

CLEVELAND, OH 44113-2207

LA AR NS SRy
Property 1D: 3683

DOMALD & JEAN WILSON TTEES
c/o DONALD G WILSON SR
8501 ELLSWORTH LN

SANTEE, CA 92071-4002

! Sy Trant
Property 1D: 3671

KEYBANK NATIONAL ASSOCIATION & MACK H HENRY TTEE
ATTN TRUST REAL ESTATE

OH-01-10-0930

100 PUBLIC SQUARE #8600

FA AR LR

Property |D: 3684

JOHN D MASON & ELIZABETH GAINES
13 LAKESIDE DRIVE

GREENBELT, MD 20770-1973

CLEVELAND, OH 44113-2207
Property 1D: 3661

JOHN F TISCORNIA

S646 EAST MERCER WAY
MERCER ISLAND, WA 98040-5123
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Propertv ID: 3653

ESTATE OF RODNEY W & BERNYCE STEINMETZ2ER
PO BOX 815

LA nnn(m

Property ID; 3639

CARL R BURGER & SANDY PLAYA,
PO BOX 97

DLGA WA 98279-0097

DUVAI L WA 98019-0815

JUHN

Drupertv ID 3658

KIRK DILLING CALLISON TTEE
SHIRLEY C MINER FAMILY TRUST
3621 90TH AVE NE

BELLEVUE WA 98004-1214

L AL

Pmperty ID: 3634

CARL R BLIRGER & SANDY PLAYA
PO BOX 97

OLGA, WA 88279-0097

LH RO Y
Property 10: 3673
JANICE BEA

33 MEANY WAY

Dl GA WA 93279 8529

LA
Pmperty ID 3790
DENNIS KING & JACKIE BRUMFIELD
474 POINT OF VIEW LN
OLGA, WA 98279-9526

Property ID 3676
JANICE BEA

33 MEANY WAY
OLGA, WA 98279-9529

PR L
Property |D: 3644

THOMAS A PRESTON & DIANE MYHRE CROSETTO
S170 KOPP LN NE

IVIDSES LAKE WA 98837-9594

LR ARG
Property ID. 3674
THOMAS C & JULIA § EVANS
PO BOX 408
OLGA, WA 98279-0408

PR T
Pruperty rD 3637
CARL R BURGER & SANDY PLAYA
PO BOX 87
OLGA, WA 98279-0097

EE
Property 1D: 3789

THOMAS C & JULIA 5 EVANS
PO BOX 408

OLGA, WA 98279-0408

FELRG AORN00
Property 1D: 3638

CARL R BLURGER & SANDY PLAYA
PO BOX 97

OLGA, WA 98279-0097

Vi e

Property 1D: 3793

DENNIS KING & JACKIE BRUMFIELD
474 POINT OF VIEW LN

DLGA WA 93279 9526

it ’::‘:' ‘-'.-‘-". |,r :

Property ID: &660

JOHN F & PAULA C TISCORNIA
5646 E MERCER WAY

MERCER ISLAND, WA 98040-512‘5_&_

‘..""‘ “ .‘

Pmperty ID: 3792

DENNIS KING & JACKIE BRUMFIELD
474 POINT OF VIEW LN

OLGA, WA 98279-9526
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. : EXHIBIT 1O _
John and Paula Tiscornia

5646 East Mercer Way
Mercer Island, Washington 98040

January 7, 2018

San Juan County Department of Community
Development
PO Box 947

Friday Harbor, Washington 98250 S DR VENT OF

JAN 18 2010
Dear Sir: COMMUNITY DEVELOPMENT

We received a letter of notification regarding the Stabbert
property, located on Orcas Island. We own seven lots
that meet Stabbert’s property on three Sides. We have
owned our property for about thirty years. This
neighborhood is not zoned Commercial. We would not
have purchased our property if it was in a commercial
zone.

Vacation rentals are fine with us if they are zoned on
commercial land but not in single family lots. We have
about six or seven vacation rentals on our single lane road
at Obstruction Pass. We live on a private, single lane
dead end road which is in poor repair. Our address is
2253 Obstruction Pass Road. There is a large vacation
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rental at the end of our road that advertises to hold twelve
to fourteen guests

at this time. The Stabbert property is very large and
would be right next to the Janice Bea'’s large property.
Put the two properties together and we have a resort
without supervision.

The real estate people love these large properties for
weddings, large parties and family reunions. They rent
well and there is a big demand. These are party houses.

Here is what we have experienced the last few years with
the vacation rentals in our neighborhood.

Lots and lots of traffic from guests and their friends,
cleaning crews and garbage collection. Cars parked on
the side of the road making it difficult to drive by. What
happens it there is a need for a fire truck or aid car?

We have seen several weddings and a large oyster eating
party with about fifty guests in the smaller vacation
rentals. The renters seem to invite lots of guests to enjoy
the vacation rental with them.

Many dogs running thru our property off leash after the
deer and wild life.
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No one seems to monitor behavior, or number of guests
after their check is cashed.

Vacation guests coming onto our property — —vyard, dock
and beach without permission.

We object to this plan of Stabbert’s to rent out their large
property as a vacation rental,

Yours truly:

- TR i [Ny .
Vo etd b € T LB Gty

John and Paula Tiscornia

-}._J I’ I VY o {’_‘; i e CE ey 3
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EXHIBIT il
Julie ThumEson

~ = e ————————]
From: John Tiscornia <jtiscornia@huronconsultinggroup.com:>
Sent: Tuesday, January 16, 2018 2:53 PM
To: Julie Thompson
Cc: dan@stabbertmaritime.com; juliaevans@mac.com; Jill Callison; roybeaton@msn.com;
Susan; Paula Tiscornia
Subject: Application for Vacation Rental at 2318 Obstruction Pass Rd.

Dear Community Development and Planning:

In early January we received notice from Dan and Cheryl Stabbert, who are wonderful neighbors, of their application to
have a permit for short term vacation rental of their properties at 2318 Obstruction Pass Rd. (Tax parcels 161643003 and
161650403). We own properties that are adjacent on three sides to the Stabbert's properties (2253, 2241, and 2198
Obstruction Pass Rd). We oppose this application for the following reasons.

We have had actual and recent experiences with short term vacation rentals with the property at 32 Meany Way owned
by Janice Bea. We have experienced significant increase in car traffic (vacation renters, their guests, cleaning crews, and
garbage collection) on our ane lane, deteriorating, dead end road. We have also experienced people and unleashed
dogs going through our property and on our beach without our permission. This is a residential area and not zoned for
commercial activities. We are extremely concerned that the county is allowing this change of culture in our
neighborhood and impact on our properties. It would appear that no one seems to be monitoring the behavior of their

guests.

It is our understanding that the Stabbert application is for two houses. One has 5 bedrooms and the other has 3
bedrooms. The current rule allows 3 people per bedroom. This means 15 people in one house and 9 in the second
house. Adding in the vacation rental property at 33 Meany Way which allows a maximum of 14 people, our dead end
neighborhood has the potential for 38 guests all at the same time. This has huge implications for increased fire danger
(guests usually have beach fires which are not always put out), septic overuse, car traffic, disrespect of property, and
potential violations the Shorelines Act.

We have been property owners at Obstruction Pass for 30 years and respect the rights of other property owners to use
their property as long as such use does not infringe upan the rights of others. This application infringes upon the
Obstruction Pass neighborhood and therefore we oppose it.

Respectively submitted,

Jehn Tlscornia

John Tiscornla

Managing Diractor

550 W. Van Buren Street

Chicago, lllinols 60607

Office 312-880-3522 | Mobile 206-310-6500
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EXHIBIT V2

Julie Thompson

From: Julia Evans <juliaesvans@mac.coms»

Sent; Tuesday, January 9, 2018 4:17 PM

To: Julie Thompson

Subject: Stabbert Vacation Rental Applications PPROVO-17-0065 and PPROVO-17-0066

Please be advised that this use of our neighbor's properties will directly and adversely affect the enjoyment and safety
of us and our home. Qur bedroom is directly visible from our joint use dock, and our agreement specifically restricts the
dock’s use to owners and their friends, and then only with the other owner’s permission. In addition, access to their
property is on a dirt road, partly shared only by us, and past the end of the county road.

No part of Obstruction Pass Road past the County Dock at LieberHaven is intended for or built to withstand that amount
of traffic. Itis, in fact, virtually a one lane road on which residents enjoy strolling and their children playing. Qur
neighborhood has already suffered from the vacation renters at the Bea property, with a considerable increase in the
number and speed of cars. Further, the Stabberts installed a considerable amount of outdoor lighting which negatively
impacts all our enjoyment of our properties, and | can only expect it will be on much more of the time if the property is
occupied by vacation renters. The owners are infrequently in residence to insure that rules are followed, and there is
currently inadequate policing of the terms of vacation rental properties, with large home(s) easy to abuse with many
more occupants than are allowed.

Thank you for your consideration.

Sent from my iPad
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EXHIBIT 13

Julie Thompson
= e
From: Roy Beaton <roybeaton@msn.com>
Sent: Tuesday, January 16, 2018 10:57 AM
To: Julie Thompson
Cc: Dan Stabbert; Julia & Tom Evans; Kirk and Jill Callison; Stew Beaton; John and Paula
Tiscornia
Subject: File Nos. PPROVO-17-0065 and 0066, both 2318 Obstruction Pass Road, Olga, WA

Dear San Juan County Government:

My wife and | have a home at 2159 Obstruction Pass Road. We have recently become aware that yet another
application for two short term rental permits has been filed per the property above referenced. This email is being

offered in opposition to that application,

The applicants, Dan and Cheryl Stahbert, are extremely nice people, and we consider them to be good neighbors.
Mevertheless, we are opposed to the creation of any more short term rentals in our area. Our end of Obstruction Pass
Road is extremely narrow, and there are limited areas for cars to pass one another. In addition, there are no sidewalks
or other off road areas for pedestrians to use, so cars, bikers, and walkers (some with strollers and/or dogs) all have to
share the roadway.

In addition, while the residents with beach front property own their respective stretches of the beach, short term
renters have felt free to trespass along the water's edge. Ordinarily, we don't mind allowing others to cross our
property, but with the addition of each new shart term rental permit, the number of people we don't know who appear
on our beach seems to increase.

Also, there's the problem of multiple beach fires during the summer, with some much larger than what we believe are
allowed by the fire department, At times, | have even discovered unattended fires late at night.

Over time, it would appear that there seems to be little or no regulation or monitoring of these short term rentals. For
instance, in one case we became aware of a nearby, one room short term rental (designed to handle a maximum of two
occupants) that was housing eight people. In that case, the septic system began to fail, allowing black water to bubble

up onto the surface.

There are times when late night parties invalving a number of boisterous people can be heard up and down the beach.
That type of activity is not conducive to the quiet enjoyment of our property, or that of our non-rental neighbors.

We're not sure of the total number of short term rentals in our immediate area, but we believe the number may already
exceed ten. This figure may include rentals that have not been issued permits. Regardless, we believe there are already
too many such rentals in our area, and allowing even more of them runs the risk of creating a nuisance for the
nelghborhood, and ultimately may affect property values.

When we bought our property and built our home approximately ten years ago, | don't believe there were any legally
permitted short term rentals in our area. With the addition of each new rental permit, the character of our
neighborhood diminishes a little mare.

For all of the foregoing reasons, we ask that the County not issue any more short term vacation rental permits on our
end of Obstruction Pass Road.

Thank you far your consideration.

‘ 045



Roy and Susan Beatan

Sent from my iPad
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ECHIBIT 1Y

lanuary 17, 2018

Dear Julie, r .
]

Thank you for sending the two vacation rental permits applied for by our neighbors, the Stabbert family.
For whatever reason, we received no separate notice from the County and/or the Stabberts directly,

My husband, Kirk Callison, and | own a waterfront home on Obstruction Pass at 29 Meany Way with a
private dock. The hore right next door to us at 33 Meany Way is also a 4 bedroom vacation rental. We
had no Idea haw much having a rental property next door would impact us untll the ewners starting
renting their home 2 years ago. | think it is fair to say that the owners themselves had no idea how the
renters would impact all of us and their home when they first started this venture either. They are our
friends and have tried to lessen the impact, but it is virtually impossible to co-exist. Itis like having a
different family reunion next door to us every weekend. Because of the issues we and our other
neighbors are already experiencing with vacation property renters, we are quite distraught at the
prospect of having another large home(s) being rented directly behind us. There are also quite a few
smaller properties that are rentals father down the beach from us towards the Obstruction Pass County
dock creating a situation where we have at least a half dozen homes being rented out during the
popular summer months. It is not clear if these are permitted rentals or not.

While we do not know Cheryl and Dan Stabbert well, we have had the pleasure of meeting them an
several occasions in the neighborhood and Kirk and Dan have shared the friendly fishing and boating
staries common between island neighbors. We are sad to learn they now want to rent out their home.
Our objections shared here to vacation rentals are in no way meant to reflect any hard feelings towards
any of our neighbors personally, but rather a sharing of the negative impact these large rentals have on
our neighborhood and the basis for our request that the county reconsider its permitting criteria and
take a hard look at the personal impact they have on residents who are not renting out their homes.

When a large family residence such as the Stabberts’ home becomes a vacation rental property it is
transformed from a family home to an event VENUE much like a commercial hotel capable of
accommodating large groups of non-resident visitors who, for the most part, do not care about anything
other than coming for the vacation that they feel they have paid dearly for and deserve. We have had
issues with renters using our beach, our dock, parking in our driveway, needing to use our phone (there
Is limlted to no cell service in Obstruction Pass), having large un-authorized bonfires etc.

Kirk and | would like the County to realize that by issuing these vacation rental permits It is, in our
opinion and from our experience having one next door, basically allowing the commercial/hospitality
use of these homes in a single family residentlal zone. This is not acceptable. The County further does
not have the resources to monitor the use and activity of these rentals nor to enforce the rules,
Further, our single family residential zoned neighborhood does not have the Infrastructure to handle the
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large volume of people coming to these vacation rentals (i.e. fire, police, lifa/safety, water/sewer, etc.).
Lastly and adding to the issues specific to our end of Obstruction Pass is that we are on a ane-lane,
dead-end, one-way-in-one-way out, private road — see pictures attached.

The Stabberts have applied for two permits (2 tax parcels) that share the same single property address.
My question, if they have two parcels under one address (a5 their permit [etter suggests) is this one
property or two properties? | waould argue that one address means one property such that under San
Juan County Code 18.40,270 (F) they can rent either their main residence or the guest house, but not
both. This determination is significant inasmuch as it means the property will be rented to a maximum
of 15 people if we are only talking about the 5 bedroom main house ar as many as 24 people if the
County intends to treat the twao parcels with one address as two properties such that both the main
house (15 people} and 3 bedroom guest house (9 people) can be rented together.

The impact of an additional 15 to 24 people coming to and from the Stabbert property located directly

behind our hame in addition to the 10 -12 vacation renters traveling to and from the Bea property right
next door to our home is significant and quite simply unimaginable to us. Not to mention the “service
vehlcles” necessary to clean, remove garbage, and service these renters. Again, we are a small single

family residential community, not a commercial zoned resorf community.

Dur use and enjoyment of our single family Obstruction Pass home and property Is severally and
negatively Impacted by vacation rentals and we respectfully oppose the ssuance of any further permits,

Respectfully submitted,

Kirk & Jill Callisan
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Julie ThomEsnn
——== e

From:
Sent:
To:

Cc:
Subject:

EXHIBIT 15

Tom Evans <tom@maritimeinjury.com»

Tuesday, January 9, 2018 2:46 PM

Julie Thompson

Julia Evans

Fwd: Stabbert - vacation rentals no, PPROVO 17-0051; and PPROVO 17-0066

d any files transmitted with it are confidential attorney-client communication or may otherwise be privilegad or
cenfidentlal and are intended solely for the individual or entily to whom they are addressed. If you are nol the
intended recipient, please do not read, copy or retransmil this communication but destroy it immediately, Any
unauthorized dissemination, distribution or copying of this communication Is strictly prohibited.

Begin forwarded message:

From: Tom Evans <tom@maritimeinjury.com=>

Subject: Re: Stabbert - vacation rentals no. PPROVO 17-0051; and
PPROVO 17-0066 '

Date: January 9, 2018 at 2:27:37 PM PST

To:juliet@sanjuanco.com

Cc: Julia Evans <juliaevans@mac.com>

Thank you for taking time to talk with me regarding the above applications for 2
vacation rentals on the same property owned by Dan and Cheryl Stabert. T have
your phone number as 360 378 2116

and the address for purposes of commenting as: San Juan County of Community
Development P O Box 947 Friday Harbor, Washington 98250, email is

juliet@sanjuanco.com

There are a number of residents along Obstruction Pass Rd. who have significant
concerns, especial about noise, traffic, and light pollution.The subject property
sits at the vortex of a small bay and light and noise pollution travels South,
affecting a number of residents on cach side of Box Bay.

I will provide you with a copy of the Shoreline substantial development permit
which incorporates by direct reference the joint use agreement which prohibits
any commercial/low scale residential use into the surrounding community. It is
quite clear that the properties are limited to the quiet use and enjoyment of the
surrounding properties. A full hearing was held approximately 10 years ago and
these conditions were made a condition of the permit. The covenant is recorded.
As I said T will send you further commentary and copies of the documents
referenced above shortly. Thank you for you courtesy and cooperation. Tom
Evans (all contact info below: best el cell 206 499 8000 best

email tom(@maritimeinjury.com
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Thomas C. Evans -« Injury at Sea

4020 East Madison Street, Suite 210, Seattle,
WA 88112

Tel: 206.527.8008, Ext. 2 « Toll Free: 1.800.
SEA. SALT

Cell: 206.499,8000 Fax: 206.527.0725
E-mall: tom@maritimeinjury.com

www.injurvatsea.com

INJURY AT SEA

Please be advised that this e-mail and any files transmitled with it are confidential atterney-client communication or
may otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are
addressed. If you are not the intended recipient, please do not read, copy or retransmit this communication but
destroy it immediately. Any unautharized dissemination, distribution or copying of this communication is strictly
prohibited.,
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San Juan

County Da
te: January 14, 2018

Dept. of Community Development

P.O. Box 947

Friday Harbor, Washington 98250

Attention: Julie

Dear Department and Julie: IMMEDIATE
ATTENTION REQUESTED: (1) OPEN RECORD PREDECISION
HEARING REQUESTLED PER SIC 18.80.040

(2) REQUEST FOR EXTENSION OF TIME FOR
COMMUENTS, FROM 1/17/18 TO

[/31/18 OR THEREATITER

Thank you for taking time last week to discuss the above applications for two (2)
simultaneous, adjacent vacation rental permit requests, identified above. I am
writing and appearing in this land use proceeding for the legal and personal
reasons identified below,

By way of introduction, and notice of appcarance, my wife, Julia, and I reside
adjacent to the Stabbert properties and our respective properties abut each other,
ours being the Easterly property. I am sending along in much greeter detail by
way of exhibits both legal/pictorial views of the properties involved so that it
should casier for your office to get a birds-eye view of what we are
discussing/presenting regarding these two applications. For purposes of my
“appearing™ in these proceedings please add my wife and I as a party to these
proceedings of record. For legal purposes, please consider this an “appearance”
by attorney. T am a Washington lawyer, wsba 5122. While I admit the focus of
my practlice was not land use, for several years | represented the State of
Washington AG - Department of Ecology - working on Shoreline Management
Act hearings and SEPA issues for the DOE. For contact purposes please send all
official notices to my law office in Seattle, address of: Thomas C Evans, Madison
Park Law Offices, 4020 East Madison Seattle, Washington 98112. Fax; 206 527
0725. email always works best for me and I pretty much monitor it

24/7 tom@maritimeinjury.com telephone, my personal cell is best: 206 499
8000.

First, from a personal standpoint, we all are a neighborhood loosely defined as
the non-obstructionists of obstruction pass road. We are collection of, maybe 15
waterfront homes, sited waterside of a one-way largely self-maintained,
sometimes drivable, sometimes passable, neighborly road a/k/a Obstruction Pass
Road. When [ say “We” [ am in no way intending to state that I, personally,
represent the interests of my neighbors, or that they agree or disagree with me.
We loosely count 6 non-obstructionists as opposed to these applications, others
who are non committal but aware of what is proposed here. And this, in part,
informs the reason for my first request - an extension of the comment date from

2
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from January 17 to January 31. We need this in order to allow enough time for
neighbors to comment and become better informed as to what impact these
applications may have on us. Just guessing, I would say that fully 65% of us are
not in residence full time, and many are out of Stale residents. So, we lack
sufficient time for preparation/digestion/gossip/and explanation. | know that this
additional 14 days would be very much appreciated.

We are determined, first, to try to convince Dan and Cheryl to withdraw the
applications, and, second, failing that, all hell may break lose and everybody may
start lawyering up. We thoroughly respect Dan and Cheryl's absolute right to file
for vacation rental uses, And we respect and welcome them to our homes and
community without regard to their doing what they have a perfect right to do. Dan
and Cheryl have been very forthcoming about these applications, and reliable and
trustworthy, Had it not been for Dan’s personally typed naote that vacation rentals
were being proposed, 1 would not even as of now known this was happening.

So, now down to the basics and the collective aesthetic, environmental, quiet use
and enjoyment of our respective properties, as well as the legal reasons why we
oppose 2 X vacation rental land use in the heart of our community.

To orient you to the delicate balance of our neighborhood, I will be sending you a
set of exhibits as identified below. Unfortunately, due to severe flu-like illness I
was knocked off schedule. Otherwise 1 would have had exhibits ready. I expect
they will be in your hands via pdf no later than tomorrow, Tuesday, or
Wednesday.

The first set of exhibits we are preparing will give you a perfect birds-eye view of
the setting in which these vacation rentals would be placed. Obstruction pass road
i5 one-lane only, definitely not two car passable with very few pull outs, on the
roadway leading to the Stabbert properties. Renters will be confronted with a
three way, largely unidentified triple-crossroads where obstruction pass, point of
view lane, and the stabbert driveway come together. There is absolutely no visual
clue at this three way intersection as to what goes where. As the owners of the
property at the very very end of obstruction pass road we are already frequently
confronted with lost tourists, who have a difficult time turing around, and an even
more difficult time getting re-oriented after turning around.

As you will see from the aerial visuals [ am sending you, these two rentals would
be at the end of and exact center of an incredibly beautiful Bay, Box Bay, with the
overall land-use geometry being very much like a cone, rentals at the absolute end
vortex. This means that all light, glare, sound, resonates and blasts out from the
vortex into the wider open spaces of the Bay, where a number of us live of the
shores of the bay. Sounds can be and are amplified by this such that its not
uncommon for normal conversation to heard at a considerable distance out, Light
and glare, likewise 1s boosted out and at al] of the shoreline properties along the
rock walls forming the bay. But there are very individual, unique, and special
impacts the rentals would have on us - the Evans - specifically, and this also raises
very significant legal issues discussed below,

(A) SPECIFIC PERMITTING CONFLICTS AND VISUAL/QUIET
USE AND ENJOYMENT CONFLICTS WITH EVANS PROPERTY.
3
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The Stabbert - Evans Properties are jointly bound by a shoreline
substantial development permit issued in 2007, which incorporates into it the
terms limitations and conditions of a Joint Use Agreement. Both the substantial
development permit and the Joint Use Agreement place strict limitations not only
on the dock, aceess way, and Jand landing built as allowed by that permit, but
also the strict, guaranteed quict use and enjoyment provisions of the shoreline
management act affécting upland use touching in whole or in part the 300 foot
jurisdiction of the SMA. And it is quite clear from reading these two official
documents that “vacation rental” is in direct violation of the limitations of the
joint use agreement and the SMA, Again, I apologize for not having thee
documents to you already, but they will be included in the exhibit package. The
joint use agreement was Recorded on November 5, 2007, auditors receiving no.
2007 1105018.The shoreline substantial development permit is SJC file No.
0587018, and includes findings of fact, conclusions of law, by then hearing
examiner Wick Dufford which clearly preclude any rental type use, either of the
pier or of the jurisdictional area included with the 300 foot SMA and “integrated”

project extension of the SMA.

Rental use of the properties is clearly prohibited. Only the owners and
their specific invitees are allowed aecess to or use of the relatively large front
portion of the Stabbert property. Section 12, puge § states: *The owners of cach
parcel may allow their vitees to use the dock....” This is followed by languaje
referring to “invitees™ as “guests” only, and even il a guesl, they may only
have access for seven days at the longest. That same section states that the enlire
putpose of the Joint Use Agreement is (o insure the *...privacy and quiet
enjoyment” ol the owners. Section 18 denies any “commercial™ use.

[ven if vou were to limit the legal restrictions above Lo the pier, landing area. and
platform (which is exclusively owned by Fvans) it would mean a barrage of renters would
constantly be attempting (o access and use the dock and private plat form area. These arcas
would have to be locked ol and private property signg placed everywhere, 1[ the property is
shown with the dock/shoreline area. it is only natural renters will want to try [o Use and aceess L.

B. SPRCIFIC LEGAL CONFLICLS AND STATUTORY
IADMINISTRATIVE/SMA/SIC CODE CONFLICTS

___Due to time limitations | am unfortunately unable to provide copics of cited autharity, below,
or submit a complete response as of time. However, | would like to point out the [ollawing legal
issues presented by these applications:

(1) Pucation Rentals are not exempt from reguirements of a shoreline substantial
development permil,

ILis obvious from a review of these files, and similar vacation rental proceedings |
have reviewed, STC considers “vacation rental’” as a categorically exempt Jand use from the

SMA. This is a clear error of law, and SJ¢ needs to address this issue immediately, not just for
purposes of these permit requests but for purposes of all past and future permits.
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The issuc of categorical exemption is relatively simple under the SMA and indeed. SIC.
There are three sources lor determining exemption. e SMA « Chapter 90.58 RCW, WAC 173-
37, the DOF Regs and interpretations: Q1 18.50.040. All three of these legal sources clearly lead
to the same conclusion - use ol a single family residence as a vacation rental is a use not exempt
from permitting. The fact that the structure (single Family residence or appearance) was already
1 existence does not change the fact that, when the use of the structure is changed
(owner/occupied to vacation rental) no permit required because there is no new insteuction.  [is
the use that matters. And a change in use is not categorically exempt simply because the
structure is not changed.

RCW 90.58.356(e)vi exempts single family residences only ta the extent they
are “owner oceupied,” WAC 173-27-040- the DOL interpretation of the SMA., and identilying
uses exempt from substantial develapment permits, specifically stales exemplions we o
he narrowly construed and only those uses which meet the precise definition of @ listed clefined
exemption are exempl. Finally, even the Counfy s own code makes it clear vacation rental is not
an exenmpt use. See: SJ1C 18.50.040 (A) and (13).

(2)  Allowing lwo immediately adjacent vacation ventals defeats the purpose of 31C
governing rentals - S1C 18.40.270

Its important to remember this is an application for two, side by side.vacation rentals. While it
muay be true there are to separate lats, this does not make any difference in terms of impacts,
Quile obviously the purposes of SIC 18.40.270 (G). preventing simultaneous duel rental
of vacation rental - main residence and appurienance - Was to proven the impacts that come from
jamming vacation rentals together.

This ends comments submilted as of January 15. 2018. There simply has not been enough lime to
finish the legal and layout review of this proposal, which is not fault attributable to the applicants
or other persons. A copy of this emai is being sent simultancously Lo Dan and Cheryl Stabbert
and SJC.

Thankyou for your courtesy and co-operation. Tom Evans

Thomas C. Evans  Injury at Sea

4020 East Madison Street, Sulte 210, Seattle, WA 98112
Tel: 206.527.8008, Ext. 2 ¢ Toll Free: 1.800. SEA. SALT
Cell: 208,499.8000 Fax: 206,527.0725

E-mail: tom@maritimeinjury,com www injuryatsea.com

Please be advised that this e-mail and any files transmilted with it are confidential attorney-client communication ar
may otherwise be privileged or confidential and are intended solely for the indlvidual ar entity to whom they are
addressed. If you are not the Intended recipient, please do not read, copy or retransmit this communication but
destroy it immediately. Any unauthorized dissemination, distribution or copying of this communication is strictly

prahibited.
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Julie Thompson

e I — E=mm—lESelS e e e e e )
From: Tom Evans <tom@matitimeinjury.com>
Sent: Tuesday, January 16, 2018 12:54 PM
To: Julie Thompson
Cc: Julia Evans
Subject: Re: Applications of Dan 8¢ Cheryl Stabbert - Vacation Rentals - File nos: (1)

PPROVO-17-0065 (2) PPROVO-17-0066 - Both 2318 Obstruction Pass Rd. Olga Wash,

Thank you Julie. We should get the exhibits to you mentioned in my email later today or tomorrow. Obviously
the most pressing question for us is if we can get the comment time extended, as we requested, from January 17
to January 31. We are in touch with a number of neighborhood residents who wish to send in a comment but
may not have enough time given that tomorrow, January 17 is the current cut off time for comments. Thank you
for your courlesy and co-operation. Tom

Thomas C. Evans - Injury at Sea

4020 East Madison Street, Suite 210, Seattle,
WA 98112

Tel: 206.527.8008, Ext. 2 « Toll Free: 1.800.
SEA. SALT

Cell: 206.499.8000 Fax: 206.527.0725
E-mail: lom@maritimeinjury.com

www.injuryatsea.com

INJURY AT SEA

Please be advised that this e-mail and any files transmitted with it are confidential attorney-client communication or
may otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are
addressed, If you are not the intended recipient, please do not read, copy or retransmit this communication but
destroy it immediately. Any unauthorized dissemination, distribution or copying of this communication I strictly
prohibited.

On Jan 16, 2018, at 12:23 PM, Julie Thompson <JulieT(@sanjuanco.com=> wrote:

Thanks Tom. I'm laaking intg some ol your issues and won't do anything with the application until | get
back to you,
lulie

From: Tom Evans [mailto:tom@maritimeinjury.com]
Sent: Monday, January 15, 2018 5:41 PM

To: Julie Thompson <JulieT@sanjuanco.coms; jullet@sanjuancounty.com
Subject: Applications of Dan & Cheryl Stabbert - Vacation Rentals - File nos: (1) PPROVO-17-0065 (2)

PFRDVD 17-0066 - Both 2313 Dhstructuon Pass Rd. Olga Wash. | . o
| ! TR T

> b ‘L - o LS * d ! i A [ TR . [T
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Julie ThumEsnn .

From: Tom Evans <tom@rnaritimeinjury.com:
Sent: Wednesday, January 17, 2018 4:36 PM

To: Julie Thempson; juliet@sanjuanceunty.com
Ce: Julia Evans; Dan Stabbert

Subject: Stabbert Vacation Rental Applications
Attachments: Stabbert Oposition Exhibits.pdf

Hi Julie - here are a few of the Exhibits I was talking about. Unfortunately other work has kept mie from making
a complete list or finishing identifying our legal authority, This does include a copy of the Joint Use agreement
which is incorporated into the substantial development permit, Since it is a part of the substantial development
permit, this, then is not simply a matter of private party issues, between us and the Stabberts. It is also a matter
of SJC penmitting authority and potential violation of the terms, conditions, and limitations of a SJC 1ssued
permit. Earlier [ gave you a reference to file number of the SJC substantial development permit and I am
continuing to look for my copy, but T would imagine you have it readily available.

1 have also included what I refer to as the “headwaters” of substantial development permit exemptions. No
County or City may exceed the authority of Chapter 90.58 RCW, the SMA, or the WAC provisions adopted by
the Department of Ecology both of which which include specific reference to exemptions, an no where is there
any exemption from permit requirements except for owner occupied single family residences. | also included a
copy of SJC s own Management Aet reference to categorically exempt uses and it, too, does not (indeed, can
not) include an exemption beyond that allowed by State Law. All exemption law very clearly states exemptions
are only allowed if that very specific land use is identified and all legal issues connected to exmption issues
require strict construction of the exemption language. Again, no where ig the Stale, Department and SIC law is
there anything that even arguably suggests vacation rentals ave categorically exempt, The SJC may wish to
consider the risk here in that should it be established, as I think it will, vacation rentals are not categorically
exempt that will men every vacation rental permit previously issued or presently contemplated with in the
shoreline jurisdiction will be found invalid. I don’t want to litigate this 1ssue in Superior Court but [ will if

pressed.

Since the comment period expires today, I am hoping that we will receive notice of comment period extension
to January 31 as requested, A number of residents have now sent in opposition letters.] am not ware of whether
Dan and Cheryl have seen any of these and had an opportunity to respond. Please notify me of an extension and
also please respond to my request for an open record proceeding in advance of Department decision making on
whether to issue the requested two vacation rentals, Please note a copy of this email is being sent to Dan and
Cheryl and my contact information remains the same. emails always works best tom@maritimeinjury.com but I
am also available by phone anytime to discuss this 206 499 8000. Regards. Tom Evans
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Thomas C. Evans € Injury at Sea

4020 East Madison Street, Suite 210, Seattle,
WA 88112

Tel: 206.527.8008, Ext. 2 € Toll Free: 1.800.
SEA. SALT

Cell: 206.499.8000 Fax: 206.527.0725
E-mail: lom@maritimeinjury.com
www.injuryatsea.com

Please ba advised that this e-mail and any files transmitted with it are confidential attorney-client communication or
may otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are
addressed. If you are not the intended recipient, please do not read, copy or retransmit this communication but
destroy it immediately. Any unauthorized dissemination, distributlon or copying of this communication is strictly
prohibited,

INJURY AT SEA

UATITIND INITNY anstiaTANCT

e it
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Julie Thompson
SRS

From: Tom Evans <tom@maritimeinjury.com=

Sent: Monday, January 22, 2018 3:24 PM

To: Julie Thompson

Cc: lulia Evans; Jill Callison; John Tiscornia; Paula Tiscarnia; Roy Beaton; Dan Stabbert
Subject: Re; Dan Stabbert Application

Attachments: Stabbert Comments to Rental Application pdf

Hi Julie, thank you for forwarding a copy of Dan and Cheryl?s response. I would like the opportunity to submit
a Reply and [ suspect some of the neighbors would too. [ am hoping you can give us until close of business
Friday January 26 to do so. Thank you for your courtesy and cooperation. Tom Evans

tom@maritimeinjury.com

Thomas C. Evans 7 Injury at Sea

4020 East Madison Street, Suite 210, Seattle,
WA 98112 ’

Tel: 208.527.8008, Ext, 2 7 Toll Free: 1.800.
SEA, SALT

Call: 206.499.8000 Fax: 206.527,0725
E-mail: tom@maritimeinjury.com

www, injuryatsea.com

Please be advised lhal this e-mall and any files transmitted with it are confidentlal attorney-client communication or
may otherwise be privileged or confldential and are inlended solely for the individual or entily to whom they are
addressed, |f you are not the Intended recipient, please do not read, copy or retransmit this communication but
destroy it immedIately. Any unauthorized dissemination, distribution or copying of thls communication Is strictly
prohibited,

INJURY AT 5| i‘f\

On Jan 22, 2018, at 10:15 AM, Julie Thompson <JulieT@sanjuanco.com> wrote:

The Stahbert?s responses, for yourinformation.
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Julie ThnmEsnn

From: Tom Evans <tom@maritimeinjury.com»
Sent: Tuesday, January 23, 2018 10:42 AM
To: Julie Thompson

Subject; Re: Stahbert Application

Julie - thank you very much for your follow through on this. But there still are unresolved questions that remain
unanswered as (o why a substantial development is not being required. These unresolved conflicts under the
8JC interpretation are: 1. “Conditional Use Permit” does not exempt an application from substantial
development permit requirements - the fact that certain “terms - uses - conditions” (definition of CUP) are
required does nothing to exempt the application from a substantial development permit. No where in the SMA,
Chapter 90.58 RCW, or the 8JC s own Master Program are uses exempt {rom obtaining a substantial
development permit simply because they are a conditional use; 2. In the matrix SJC requires a substantial
development permit if the proposed use is in Rural Farm Forest Zone, a Rural Residential Zone, an Utban
Zone, a Port Zone and an Aquatic Zone. To follow the logic of SJC, whats the difference between converting a
single family residence along a shoreline in an Rural Residential Zone, an Urban Zone, and a Rural Farm Zone,
aPort zone, and a aquatic zone where SJC requires a substantial development permit for vacation rental, but
not so in a Rural Zone? If $JC is claiming that the Stabbert proposal is categorically exempt because it

costs less than the exemption cost threshold (a position we disagree with as the house costs can not be
ignored) why wouldn’t the same not be true for the five zones identified above? Once again, allowing
something as a conditional use doesn’t mean a shoreline management substantial development permit isn't
required. These two requirements - CUP and Shoreline Substantial Development Permit - are not inconsistent
requirements. SJC sets the terms and conditions for the use, but those terms and conditions still have to pass
muster with the SMA, which is achieved by requiring a shoreline substantial development permit.

We are not saying the Stabberts can not, as a matter of law, have a vacation rental. We are saying they must go
through the application pracess for a shoreline substantial development permit - just like you require in the three
zones identified above. It also makes sense to require this, as the application then have a far more thorough
review, the community is better notified and involved, and there is an appeal process directly to the shoreline
management hearings board.

Simply put, we are asking: 1. obtaining a shoreline substantial development permit be made a condition of any
vacation rental initial permit; 2. including the terms and conditions of the joint use agreement by incorporation
into permit requirements (which are part of the substantial development permit issued by SJC to us and Stabbert
, A8 a successor in interest).

Please explain for me: what is the basis for shoreline substantial development permit exemption, given the
above? Again, thank you for your time and I look forward to your response. Tom Evans

Thomas C. Evans + Injury at Sea

4020 East Madison Street, Suite 210, Seattle,
WA 98112

Tel: 206.527.8008, Ext. 2 + Toll Free: 1.800.
SEA. SALT

Cell: 206.499.8000 Fax: 206.527.0725
E-mail: tom@maritimeinjury.com -
www.injuryatsea.com

INJURY AT SEA
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Flease be advised that this e-mail and any files transmitted with It are canfidential altorney-client communication or
may otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are
addressed, If you are not the Intended reciplent, please do not read, copy or retransmit this communication but
destroy it immediately. Any unautharized dissemination, distribution or copying of this communication is strictly

prohibiled,

On Jan 23, 2018, at 9:12 AM, Julie Thompson <JulieT@sanjuanco.com> wrote:

Taimn,

I tha matrix in SJCC L8.50.600, wheneavar CUP is used, it is intended to mean a shoreline conditional use
permit, ot an upland conditional use permit, 1'm not sure why it s a conditional use in Rural because
conditional use permits have more criteria to bhe met, bhut that’ s what i says.

Julia

From: Tom Evans [mailto:tom@maritimeinjury.com]

Sent: Thursday, January 18, 2018 2:54 PM

To: Julie Thompson <JulieT@sanjuanco.comz; juliet@sanjuancounty.com
Ce: Julia Evans <juliaevans@mac.com>

Subject: Stabbert Application

Hi Julie - thank you for taking time today to inform me of the status of the Stabbert
Application, It was also helpful hearing from you how SJC came up with the position that Rural
Zone vacation rentals do not need substantial development permits because the cost involved,
according to your office, does not exceed the threshold minimum expense for categorical
exemption. You also did clearly state that if someone was applying for a single family residence
and vacation rental at the same time, this could not be exempt because the cost (of building a
house) does exceed the expense threshold for exemption. As you know we believe that one of
the SIC mistakes is to overlook the importance of “use.” Its the use that counts, and ignoring that
a house is obviously necessary and obviously does not meet the expense threshold means we
very much disagree with the SJC analysis here. If one were to follow this logic you could
virtually have a use for just about anything and it would be categorically exempt from obtaining
a substantial development permit, so long as the cost of creating the use inside the house does
not exceed roughly 6k in expenses. Clear;y this was not intended when Chapter 90.58, the
Shoreline Management Act was passed, and it very clearly limits exemptions for single family
residence to one, and only one, owner-occupied single family residence.

It seems we all agree that vacation rentals are not categorically exempt by name - that is, no
where in the list of exemptions are single family residences used as vacation rentals identified as
exempt or even possibly exempt. Virtually every impact prohibited in or along a shoreline of
state wide significance is violated by vacation rental.

I do appreciate vacation rentals are mentioned once, and only once, in the SMA master program
in the matrix of SIC 18.50.600. This section clearly states that a shoreline vacation rental

is only allowed in a Rural Zone by CUP - conditional use permit. Oddly, SJC 18.50.040(C)
which identifies SIC interpretation of categorically exempt development and uses from
substantial development permit requirements states s follows: * A use classified as a conditional
use ..is allowed subject (o a conditional use permit and is ineligible for a shoreline substantial
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development permit exemption.” [ wonder if you can explain for me how it is vacation rentals in
a Rural Zone along a Shoreline of State-wide significance are allowed by conditional use only
(CU) and this doesn’t require a substantial development permit. where SJC s own Master
Program clearly states that it does.

[ look torward Lo your response and thank you for your courtesy and cooperation. Tom Evans

Thomas C. Evans - Injury at Sea

4020 East Madison Street, Suite 210, Seattle, WA 98112
Tel: 206.527.8008, Ext. 2 » Toll Free: 1.800, SEA. SALT
Cell: 206.499,8000 Fax: 206.527.0725

E-mail: toam@maritimeinjucy.com www.injuryatsea.com

Please be advised that this e-mail and any files transmitled with it are confidential attorney-client communication or
rmay otherwise be privileged or confidential and are intended solely for the individual or entily to whom they are
addressed, If you are not the intended recipiant, please do not read, copy or retransmit this communication but
destroy it immediately. Any unaulhorized disseminalion, distribution or copying of this communication is striclly
prohibited.
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Julie ThomEsan :
== =

From: Tom Evans <tom@maritimeinjury.com»

Sent: Wednesday, January 24, 2018 2:07 PM

To: Julie Thompsaon :

Subject: Fwd: Designation of Properties: 1. Zoned Rural Farm Forest 2. Shoreline Designation:

Rural Fram Forest

Julie - [ just now noticed that the zoning and shoreline designation for the Stabbert property and
proposal proposal is RFF - Rural Farm Forest, no RR Rural Residential. Under the RFF zoning
and Shoreline management an “SD" or substantial development permit is listed as required. Its
not listed as CU. This would seem to indicate, as a matter of law, given both the Zoning
Designation and the Shoreline Designation, a Substantial Development Permit is required
outright for vacation rental. Sce: Page 84 of 87, Shoreline Master Program, matrix for vacation
rentals, That being the case, aside from any cu issues, cu does not apply but a shoreline
substantial development clearly is. Can you explain why the SMA substantial development
permit was not required outright at the beginning?

I will be responding to the Stabbert submittal but will likely have to do so in piecemeal fashion. [ am on-islan at
present and don’t have the benefit of my law office staff. Thank you for your courtesy and co-operation. Tom

Thomas C. Evans - Injury at Sea

4020 East Madison Street, Suite 210, Seattle, WA 88112
Tel: 206.527.8008, Ext. 2 - Toll Free: 1.800. SEA. SALT
Cell: 206.499.8000 Fax: 206,527,0725

E-mail: tom@maritimeinjury.com www injurvatsea com

Please he advised that this e-mall and any files transmitted with it are confidential attorney-client communication or
may otherwise be privileged or confidential and are intended solely for the individual or entity to whom they are
addressed, If you are not the intended recipient, please do not read, copy or retransmit this communicatlon but
destroy it immediately. Any unauthorized dissemination, distribution or copying of this communication is-strictly
prohibited.
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Julie ThumEson -

From: Tom Evans <tom@maritimeinjury.com=

Sent: Wednesday, January 24, 2018 251 PM

To: Julie Thompsen

Subject: Shoreline Hearings Board Decision Finding Vacation Rentals Require A Shoreline Permit
Attachments: PCHBSHE Decision Search.pdf

Julie - here is a Shorelines [Hearings Board decision clearly stating vacation rental require a shoreline permit. In
the case below, the property owner had been using trailers in a trailer park for occupation and homes for
individual owners. He then decided to convert these RV s to vacation rentals. Note that this is relatively recent
decision, and it was initiated when the Department ofEcology fined the applicant, Darin Barry $12,000 for
chaing the use of an RV from owner/occupied use to vacation rental. Note that the SHB indicated regardless of
whether light construction was required, the simple change in use - to vacation rental - required a shoreline
permit and because the owner did not first obtain a shoreline permit he was fined $12,000. This causes me to
wonder, would the DOE, upon finding out SJC has been allowing vacation rentals without shoreline permits,
both SIC and the vacation rental owners are at risk for similar fines and penalties for the same reason. T
understand there are in fact a number of local vacation rentals along the shoreline that do not have shoreline
permits. This, to me, has created a significant liability on both SJC s part and the many home owners who are
risk for enforcement action.

I would appreciate your most immediate response to the above. This is not just a Stabbert issue but SJC wide
potential liability, Thank you once again for your courtesy and cooperation, Tom Evans

Thomas C. Evans = Injury at Sea
4020 East Madison Street, Suite 210, Seattle,

WA 98112

Tel: 206.527.8008, Ext. 2 » Toll Free: 1.800.
SEA. SALT

Cell: 206.499.8000 Fax: 206.527.0725
E-mall: ritimeinjury.com

www.injuryatsea.com

Please be advised that this e-mail and any files transmitted with it are confidential attornay-client communleation or
may otherwise be privileged or confidential and are intended solely for the individual or entity to whom lhey are
addressed. If you are not tha intended racipient, please do not read, copy or retransmit this communication but
destroy it immediately. Any unauthorized dissemination, distribution or copying of this communication Is strictly
prohiblted.
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Caso Detall m
PCHB/SHB Decislon !

Tha Environmental Hearings Offlce 6~ ) _ . )
dating back to 1970 on this wabsite. )
courtesy. Tha EHO cannot guarantee

Do Sany/Rahin Hood Village Resort v, Dapartiment of Beology

Usa thls search tool to find decislons ly
click 'Search'; no criterla |s nocessan g,
plaase click hore, Casa Mumbar. Dala Filad:
$12.008 THAI2042
Click on & case numbar or case nami e Yo Closod:
PENALTY 3/14/2013 =
Ward/Phrase Search: Reusun:
RAN Appeal of $12,000 Ponalty for fallure to camply with
shoroline permitting requiremants
Declsion Type:
Le-AllTypes-- Pearmits / Panaltias / Ordars
| Mateh Whala P Type. Numbar: i
| Mata & Phrage/Numbar Panalty gy

Cloglng Comments:
Gase Number Board
‘ Darin Bary. owner of Robin Hood Rosort on Hood Canal, recelved a penalty from Ecology for placement of four
CaseNumber L] | recreational park trailers (RPTs) intendad for short term vacalian rentals on a walerfront [ot on Hood Canal, The
lol has historically been used for recrealional vehicle parking and lent camping since before tha date of the
Shareline Managemant Act (SMA). Barry did nal eontest the amount of the penally. The only Issue (dentified by
(he parties was whether the placement of the RPTs required shoreline permils under the SMA and local shoreline
master plan (SMP}, Following an evidenliary hearing and a sita visll, the Board concluded (hat the placement of
the RPTs was development undar Ihe SMA, Based an the falr market value of the RPTS the Board wanton lo
concluda that the development met the definllion of substantial. The Board also concluded [hal even if the
placement of Ihe RPTs was not a substanlial development, a shorsling cendilional use permit (CUP) was sl
required for use of the RPTs as short-term vacalion rentals. The Board rejecled Barry's contention that the use
wae grandfathered, While recreational vehicle parking Is a grandfathered use, the Board concluded (hat the
permanent placement of the RPTs on the lot for vacation rentals constitutes a change In use and Iherefore
raquires 5 SCUP. Beeause shorellne permits were required, the Board atlirmed Ecology's penalty.

“Gfacs?ﬁfn ton® Closing Cumments:
Biiieial b ...‘.'u ne Darin Barry. owner of Robin Heod Resorl on Hoed Canal, received a penalty from Ecology for placoment of four
i : : recreational park trailors (RPTa) Inlended for shert term vacation rentals on a walerfront lot.on ood Canal, The lot has

histarically been used for recreational vohicla parking and lent camping aince bafara the dala of the Shareline
Management Act (SMA). Barry did not contast tho amount of the penally. The only issue Identifiad by the parlies was
whether the placement of the RPTs required shoreling permils under the SMA and lueal shoreline master plan (SMF).
Fallawing an evidentiary hearing and a sile visil, ihe Board concluded Lhat the plagement of the RPTs was devalopment
undar the BMA, Based on (he falr markel value of tha RPTs the Board went on lo conclude that the devalopment met the
definltion of substantial. The Baard also concluded thal aven If the plagement of the RPTs was not b substantial
development, a shoreling conditlanel use permil (CUP) was slill required for uso of the RPTs as shorl-larm vacalion
fanlals, The Board rejected Barry's contention that the use was grandfatherad. While rocreslional vehicle porking is 8
arandfatherod use, (he Hoard concluded that (he permanent placemont of the RPTs on the [ot for vacalion rentals
conslitutes & change In use and therafare requiras o SCUP. Because shoraling permils were required, the Bosrd affirmad
Ecology's penally.
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Julie Thompson

From: Tom Evans <tom@maritimeinjury.com=
Sent: Wednesday, January 24, 2018 7:45 PM

To: Julie Thompson

Subject: ShorelineConditional Use Application Process
Attachments: WebPage.pdf

Julie - I thought this might be helpful for you. Its the DOE outline of Shoreline Permitting Process including CU
and SDP. Note that a number of items are missing when you bypass Shoreline Permitting, not the least of
which, when there is a request for a public hearing a public hearing must be granted. Further, a lot of basic
materials ar required included much more comprehensive standards and basic application documents, Tom

https://fortress.wa gov/ecy/publications/parts/1706029part13.pdf
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Julie Thompson

e r T,
From: Tam Evans <tom@maritimeinjury.com>
Sent: Wednesday, January 24, 2018 7:53 PM
To: Julie Thompsan
Subject: WAC 173-27-180: Application requirements for substantial development, conditional

use, or variance permit.

Julie, sorry to keep bothering you, but here is what State law and the DOE require, at a minimum, for
application for a shoreline permit including cu. Little of what has been required qualifies in any way as a
Shoreline Permit application. The appellation does not really even come close to what is required. Regards.
Tom

Thomas C, Evans « Injury at Sea

4020 East Madison Street, Suite 210, Saattle,
WA 98112

Tel; 206,527.8008, Ext. 2 « Toll Free: 1.800.
SEA. SALT

Cell; 206,498 8000 Fax: 206,527.0725
E-mail; tom@maritimeinjury.com
www.injuryatsea.com

Please be advised that this e-mall and any files transmitted with it are confidential attorney-client communication or
may otherwise be privileged or confidential and are intended solely for the Individual or entity to whom they are
addressed. If you are not the intended recipient, please do not read, copy or retransmit this communication but
destroy it Immediately. Any unauthorized dissemination, distribution ar copying of this communication is strictly
prohibited,

INJURY AT S5EA

Application requirements for substantial development, conditional
use, or variance permit.

A complete application for a substantial development, conditional use, or variance permit shall contain, as

a minimum, the following information:

(1) The name, address and phone number of the applicant. The applicant should be the owner of the
property or the primary proponent of the project and not the representative of the owner or primary

proponent.
(2) The name, address and phone number of the applicant's representative if other than the applicant.

(3) The name, address and phone number of the property owner, if other than the applicant,
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(4) Location of the property. This shall, at a minimum, include the property address and identification of
the section, township and range to the nearest quarter, quarter section or latitude and longitude to the
nearest minute. All applications for projects located in open water areas away from land shall provide a

longitude and latitude location.

(5) Identification of the name of the shoreline (water body) that the site of the proposal is associated with,
This should be the water body from which jurisdiction of the act over the project is derived.

(6) A general description of the proposed project that includes the proposed use or uses and the activities

necessary to accomplish the project.

(%7) A general description of the property as it now exists including its physical characteristics and

improvements and structures.

(8) A general description of the vicinity of the proposed project including identification of the adjacent
uses, structures and improvements, intensity of development and physical characteristics.

(9) A site development plan consisting of maps and elevation drawings, drawn to an appropriate scale to
depict clearly all required information, photographs and text which shall include:

(a) The boundary of the parcel(s) of land upon which the development is proposed.

~ (b) The ordinary high water mark of all water bodies located adjacent to or within the boundary of the

project. This may be an approximate location provided, that for any development where a determination
of consistency with the applicable regulations requires a precise location of the ordinary high water mark
the mark shall be located precisely and the biological and hydrological basis for the location as indicated
on the plans shall be included in the development plan. Where the ordinary high water mark is neither
adjacent to or within the boundary of the project, the plan shall indicate the distance and direction to the
nearest ordinary high water mark of a shoreline.

(c) Existing and proposed land contours. The contours shall be at intervals sufficient to accurately
determine the existing character of the property and the extent of proposed change to the land that is
necessary for the development. Areas within the boundary that will not be altered by the development may
be indicated as such and contours approximated for that area.

(d) A delineation of all wetland areas that will be altered or used as a part of the development,

(¢) A general indication of the character of vegetation found on the site.
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(f) The dimensions and locations of all existing and proposed structures and improvements including but
not limited to; buildings, paved or graveled areas, roads, utilities, septie tanks and drainfields, material
stockpiles or surcharge, and stormwater management facilities.

(g) Where applicable, a landscaping plan for the project.

(h) Where applicable, plans for development of areas on or off the site as mitigation for impacts associated
with the proposed project shall be included and contain information consistent with the requirements of

this section.

(1) Quantity, source and composition of any fill material that is placed on the site whether temporary or

permanent.
(i) Quantity, composition and destination of any excavated or dredged material.

(k) A vicinity map showing the relationship of the property and proposed development or use to roads,
utilities, existing developments and uses on adjacent properties.

(1) Where applicable, a depiction of the impacts to views from existing residential uses and public areas.

(m) On all variance applications the plans shall elearly indicate where development could occur without
approval of a variance, the physical features and circumstances on the property that provide a basis for the

request, and the location of adjacent structures and uses.

[Statutory Authority: RCW u0.58.24.0(3) and [90.58].200. WSR 96-20-075 (Order 95-17), § 173-27-180,
filed 9/30/96, effective 10/31/96.]
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Julie Thomesnn
e e e

From: Tom Evans <tom@maritimeinjury.coms
Sent: Thursday, January 25, 2018 3:35 PM
To: Julie Thompson

Ce: Erika@sanjuanco.com

Subject: "residential" use

Attachments: PCHBSHB Decision Search.pdf

Julie, only one owner-occupied or lcased use of a single family residence is exempt from the SMA.

See: RCW90.58.030(e)(vi) A vacation rental is not the same use as residential. Please read if you have not
already the case [ sent you, another copy sent to you herein. Note that Darin Robin/Robin Hood Village was
fined §15,000, upheld on appeal, for claiming, after living in an RV, he could convert the RV to vacation rental,
My patience is beginning to run thin. I have sent you all of the materials necessary to make clear vacation rental
is in no way the same thing as residential use, is not categorically exempt, is not exempt under claim it costs
less than the roughly 6k exemption threshold and the change in use does matter. There are severe fines for
violating the SMA as SJC is now doing. Due notice has been given, and the State will soon become involved.
Please contact, in Olympia, DOE Senior Shorelines Planner Betty Rankor 360 407 7469 . you can contact the
NW rep, Chad Young whom you said you knew 360 255 4403. I think as you are aware the Office of the
Attorney General has an independent right to be involved and appeal all shoreline malters, as an agency
separate from the DOE. They, too should soon become involved, and they, too, have the power of civil
sanction. I can not urge you strongly enough to get an opinion on this outside of your own planning Dept. At
the very least, call the State Shorelines Sr. Personnel listed above. Thank you for your courtesy and cooperation,
Tom Evans

Thomas C. Evans € Injury at Sea

4020 East Madison Street, Suite 210, Seattle,
WA 98112

Tel: 206,527.8008, Ext. 2 € Toll Free: 1,800,
SEA. SALT

Celli: 206.499.8000 Fax: 206.527.0725
E-mail; tom@maritimeinjury.com
www.injuryatsea.com

[NJURY AT SEA

AR TIME IRIVAY s leTaN

Please be advised that this e-mail and any files transmilted with il are confidential atlorney-client communication or
may otherwise be privileged or confidential and are Intenced solely for the individual or entity to whom they are
addressed. If you are not lhe intended recipient, please do naot read, copy ar retransmit this communication but
destroy It Immediataly, Any unauthorized dissemination, distribulion or copying of this communication is strictly
prohibited.
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arin sarmyFobin Hood Village Rasorl v Daparimant of Ecology

Coga Number. 2aln Filad:
312-008 Tii1i2o42
Appoal Typa: Closad;
PENALTY 3H4/2013
Reuzon

Appeal of $12,000 Penalty for fallure to comply with
shoreline permitting roquirements

Fermits / Penalties / Qrdera

Typo: Numbar;
Panalty 9281
Closing Communin; f

Darin Barry, owner of Robin Hood Resort on Hood Canal, recaived a penally from Ecology for placement of four
racreational park traillers (RPTs) Intendad for shorl tarm vacatlon rentals on a walarfrant lot on Hood Canal. The
lot has hislorlcally been used for recreational vehicle parking and tent camping since before the dale of the
Shoreline Managemant Act (SMA), Barry did not contest the amount of the penally. The anly Issue Idenlifiad by
{he parlies was whathar tha placement of the RPTs required shoreline permite under the SMA and local shoreline
master plan (SMP). Fallewing an evidanliary hoarng and a sita visit, the Board concluded [hat the placement of
the RPTs was developmen! under the SMA. Based on the fair markel value of Iha RPTs the Board went an to
concluds thal the development met the definition of substanlial, The Board also concludad (hat even ifthe
placement of the RPTs was nat a substantial developmenl, a shoreline conditional use permit (CUP) was stll
required for use of the RPTs as short-term vacation rentals. The Board rejected Barry's contention thal the use
was grandfalhered. While recraallonal vehicle parking |s a grandfathered use, |ha Board coneluded lhal the
permanent placement of the RPTs an the Iol for vacation rantals constilules & change in use and Wherefore
requires a SCUP. Because shoreline permits were required, the Board affirmad Ecology's penalty.

Clozing Cammeania:

Darin Barry, owner of Rebin Hood Resort on Hood Canal, received a penally from Ecology for placoment of four
recroational park trallers (RPTs) Intanded for short term vacalion rentals on a waterfrant lot an Hood Canal. The lot has
historically been used for recraalional vehicle parking and lent camplng sinca befora the dale of the Shorcline
Management Acl (SMA), Barry did not contest tha amoun! of the penalty, The only issue idenlified by the parlies was
whalher the placoment of tho RPTS required shoreline permits under the SMA and local shoraline master plan (SMP).
Fallowing an evidentiary hearing and a site visit, the Board concluded Ihat ihe placement of the RPTS was davalapment
under ho 8MA, Basad an tha fair market value af the RPTs the Board want on 1o conclude that the development met the
definition of substantial, The Board also concluded (hat evan if tha placament af the RPTs was not a subslantial
devalopment, a shareline conditional usae permit (CUP) was slill required for use of the RPTs as shorl-larm vacallon
rentals. The Board rejucted Barry's contention 1hat the use was grandfathered. While recreational vehicle parking s &
grandfathered use, the Board concluded Ihat the permanent placemant of the RPTa on Lhe lol for vacalion renfals
constllulos a changu in use and therefore requires 8 SCUR. Bacause shoraling permits were required, the Board affirmed

Ecology's panally,

074~

Iy
3,




Julie ThumBson -
e ki TP T S ST

From: Tom Evans <tom@maritimeinjury.coms
Sent: Friday, January 26, 2018 1:12 PM

To: Julle Thompson

Ce: Erika Shook

Subject: Stabbert Application

Attachments: PCHBSHB Decision Search.pdf

Julie - thank you for taking time over those past few week to review the multiple legal, statutory, and case law
citations holding that conversion to a residence within shoreline jurisdiction to a vacation rental use does require
a shoreline conditional use. Now that the State of Washington DOE is aware and becoming involved maybe
someone more convincing than me can make the point. One of the DOE Shoeline planners | talked to was
directly involved in Barry case above. Their position, as well as mine, a change in use from residential to
vacation rental requires a shoreline permit. Recall in Barry Mr, Barry was using an RY to live in (as residentia)
housing) but then started advertising the RV as a vacation rental. The result was a $15,000 fine imposed by
DOE and upheld by the SHB.

We believe 8JC is making a serious error in not requiring a Shoreline application from Stabberts. In summary,
you at one time ¢laimed that since the 86,000 costs are above what the conversion may cost, the application is
exempt since the cost of making the change in use wag below the exemption threshold.. This assumes use has
nothing to do with permitting - use has everything (o do permitting. Next, you claimed SIC considers
residential use as including vacation rental. Good luck with that one. I don€t thitk many planers, hearing
examiners, or Judges are going to be convinced using a house to live in as owner/ocoupied is the same thing as
if you rent that same house as a vacation rental, Your own SJC code makes clear vacation rental is a different
use than simple residential use. SJC requires vacation rental obtain a cu permit, and be treated as a conditional
use. Also, there is the SMA Chapter 90.58, definition section, which clearly states the only exempt shoteline
residential use is an owner-occupied single family residence.

8JC is also ignoring its own Master program. Please refer to page 84 of 87 of the Program, the € matrix
page. € There, your plan lists CU (conditional use) as being required in a shoreline Rural Forest Zone - the
only zone that has CU for vacation rentals. You do not have the zoning correct for the site of the application.
The zoning is Rural Farm Forest, not RF. Please refer to and look at your own Master Program Zone
Designation Map. For a Rural Farm Forest zone a 8D is required. 8D means, as your Plan clearly states,
€ Shoreline Development€) and a Shoreline Development Permit is required. I think its going to be a little odd
if 8JC Planning ends up defending a position that is clearly in error under its own Master Program,

If a permit is ever actually entered we will immediately appeal to the Hearing Examiner. We will also see if the
DOE and AG will join the hearing as interested parties, or, whether they will be able to take enforcement action
to get compliance before then. Sine there will be a full hearing before a hearing examiner we will save our
substantive evidence until then. For example, we do not believe Stabberts have, in any way, shown just exactly
how narrow the one latie road is. The pictures shown to you are a few select photos of portions of the road that
have recently been improved and none of the narrow road our community currently enjoys for walking doges

etc has been show,
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Procedurally, as you probably know, if Stabbert does not apply for the shoreline permit, and that requirement is
not included in the final decision of the hearing examiner, we will be forced to file a Superior Court LUPA suit
along with a Declratory action. Since the State also has an interest in this, the DOE/AG may or may not join.
Following Superior Court trial the maler is subject to review as a matter of right by the Court of Appeals, and
after that, the Washington Supreme Court. The issue of vacation rental and shoreline permitting is one of State
wide interest and a State-wide defining opinion would be important from a legal stand point. We are absolutely
committed to carry this issuc as far as necessary if these applications continue to be pressed.

One other point re process. As is obvious, and as is admitted in the Stabbert application, the Joint Use
Agreement is part of the SMA Dock permit. Renters can not use the dock nor can they use the landing area
which we own. But to insure these are protected please be sure to include the following conditions: 1. Stabbert
must not advertise or show the dock in any picture without that picture clearing stating the dock is not part of
the rental and may not be used: 2. to insure the dock is not used contrary to our dock permit Stabbert be
required to install a gated entry with cither a lock or a key code for access to the dock; 3. the rental agent and
Stabbert in the packet they give to renters clearly state the dock area is off omits. Most unfortunately, for our
part, we are going to be required to create and attach a minim two large signs @KEEP OFF€ on our privately
owned landing and easement up to our property. We have a perfect right to do this. Contrary to the Stabbert
allegation they have a right to force us to move the landing yet again, the law is quite clear. Once two land
owners agree lo on-land ownership locations, and a land owner (us) relies to their detriment that the other land
owner is being honest when they say they want something moved for the convenience of their family (wheel
chair/limited mobility) that agreement is binding. We were not required to move the platform as Stabbert took
this property as a bonafide purchase with actual notice of boundaries and ownserhip of property development,

Please do keep us advised of your schedule. I think it would be unwise to progress unless and until you have
been cleared by Betty Rankor, Sr. Shorelines DOE Planner and Chad Young, regional representative of the
DOE. Additonally, as you may know, the State Attorney General was given independent standing to enforce the
Shoreline Management Act and has its own independent enforcement authority. They are next on my list. I
have not yet had time to contact the AG tasked with Shoreline Enforcement.

Thank you for your courtesy and cooperation. Tom Evans

Thomas C. Evans € Injury at Sea

4020 East Madison Street, Suite 210, Seattle,
WA 88112

Tel: 206,527.8008, Ext. 2 € Toll Free: 1.800,
SEA, SALT

Cell: 206.,499,8000 Fax: 206,627.0725

E-mail: tom@maritimeinjury.com

www.injuryatsea.com
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Please be advised that this e-mail and any files transmitted with it are confidential attarney-client communication or
may otherwise be privileged or confidential and are inlended solely for the individual or antity to whorn they are
addressed. If you are not the intended recipient, please do not read, copy or retransmit this communication but
destroy it immediately. Any unautherized dissemination, distribution or copying of this communication is strictly

prohibitad.
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T L i T e e T ey e Darin Barry, owner of Rabin Hoad Resorl on Hoad Canal, recelved a penalty from Ecology for placemeant of four !
Ciige Number || recreational park trallers (RPTs) intended for shorl term vacation renlals on a waterfront Iat an Hood Canal. The i
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' | the parlles was whelher the placement of the RPTs required shorelina permits under the SMA and local shoreline
masler plan (SMP). Fallowlng an evidenliary hearing snd a site visit, the Board concludad thal the placement of
the RPTs was davelopmant under the SMA, Based on the fair market valuo of the RPTa the Board weni on 1o
conclude that the davalopmant met the definitlon of substantial. The Board also concluded thal even If Ihe
placemanil of the RPTs was not a substantial davalopmant, a shoraline condilional use parmit (CUP) was still
required for use of the RPTs ag shor-lerm vacation rentals, The Board rejected Barry's contentlon Lhat the use
was grandfalhered. While rocrealional vehicle parking is a grandfalhered use, the Board concluded that the
permanant placament of the RPTs on the lol for vacalion rentals conslilutes a changa in use and therefora
requires a SCUP, Because shoreline permits were required, the Board affirmed Ecolagy's penalty.,

mﬁjggﬁﬁ_’ t OI'I‘E' : Claging Commenls:

i ﬂw..... 4 Darin Barry, ownor of Robin Hood Resort on Hood Canal, recelved a penalty from Ecology for placement of faur
racroational park lrailers (RPTs) Intended for short term vacalion ranlals on a walarfrent [sl en Hood Canal, Tha lot has
histarically bern used for rocroatlonal vahicia parking and tent camping since befare the data of the Shoraline
Managomont Acl (SMA). Barry did nat contast the amount of the penaily. The only issuo Identified by tho partles was |
whalher the placement of the RPTs roquired shoroline permils under the SMA and local shoreline master plan (SMP),
Fallowlng an evidantlary hoaring and a sile visil, lha Board concluded thal Ihe placement of the RPTa was develapmant I
under lhe SMA. Based on the [alr marke{ value of Ihe RPTs (he Board went on to conelude that the davelopmont mat the
definition of substantlal, The Boerd also concluded thal even if the placemenl of lhe RPTa waa not & substantial
developmant, a shoraline condilional use permit (CUP) was sllll required for use of the RPTs as shorl-term vacallon
rantals. The Board rejected Barry's contention het the use was grandlathered. While racrealional vehicle parking is a
grandfathered use, lhe Board concludad Ihat the parmanant placement of Ihe RPTs an the lot for vacatlon renlals
contlilules a change In use and Lherefore requirea a SCUP, Bacauso shoroline pennils wara requirad, the Board affirmed

Ecology’s panalty,
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DECLARATION OF EASEMENTS AND
COVENANTS FOR ACCESS TO AND JOINT USE
OF DOCK
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SAN JUAN COUNTY
HEARING EXAMINER

FINDINGS, CONCLUSIONS AND DECISION

Applicants:

Apgent:

File Nos:
Request:

Location:

Summary of Proposal;

Shoreline Designation:

Public Hearing:

Applicable Law:

Decision:

Steve and Joann Jacobson
2318 Obstruction Pass Road

Olga, WA 98279

Jeff Otis .

Otis Land Use Consulting 3.4.6. COMMUNITY
393 Bobbyann Drive

Eastsound, WA 98245 MAR 2 7 2008
HE 06-06 (055J018) DEVELOPMENT & PLANNING

Shoreline Substantial Development Permit

2318 Obstruction Pass Road, in a cove off of
Qbstruction Pass, on Orcas Island.

To build and maintain a joint use dock serving five
parcels. The dock would extend 182 feet from the
Ordinary High Water Mark (OHWM), with a total area
of 916 square feet.

Rural Farm Forest

After reviewing the report of Community Development
and Planning, the Hearing Examiner conducted a
public hearing on February 9, 2006

RCW 90.58.020 — Shoreline Act policies

SJCC 18.50.190 — Boating Facilities

SJCC 18.80.110(H) — Substantial Development criteria

The application is approved, subject to conditions.
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FINDINGS OF FACT

1. Steve and Joann Jacobson (applicants) seek to build a joint-use dock in a
cove off of Obstruction Pass on Orcas Island.

2. The dock site is Tax Parcel 161643003 located at 2318 Obstruction Pass
Road. The shoreline designation is Rural Farm Forest. The neighborhood consists
of developed and undeveloped residential parcels. Obstruction Pass State Park lies
to the north and west,

3. The small cove involved (Box Bay) has steep rocky sides with a beach at
the inner end, Within the small cove there are no other docks. The nearest dock is
some distance around the point to the east. It is already a joint-use dock

4. The proposed dock will serve five parcels totaling 15.61 acres. Two of the
parcels are adjacent on the shore. Together they include over 1000 lineal feet of
waterfront, One of the parcels is partly within shoreline jurisdiction but does not
contain measurable shoreline frontage. Two of the parcels to be served are upland
parcels.

5. At present the five parcels are in two ownerships. Steve and Joann
Jacobson own tax parcels 161643002, 161643003 and 161643004. Thomas and

Linda Evans own
tax parcels 161650402 and 162112001, The Jacobsons have a single family residence
and guesthouse on one lot and a cabin on another. The Evans property has a

residence and a guesthouse.

6. The Evans have proposed terms and conditions for a joint use agreement.
The other near neighbors (King and Brumfield) were offered joint-use but declined.

7. The dock will consist of a fixed pier that is 4’8” wide and 97” long, a ramp
that is 3°10” wide and 60’ long, and a float that is 8" wide and 30° long. The total
square footage is 916. Because the ramp and float overlap, the total dock area is 898
square feet.

8. The proposal is to secure the float with steel pilings. This is to avoid
having to place anchors in the eelgrass with cables scouring of the substrate,
Moreover, anchors would cause navigation hazards at the lowest tides.

9. The pier will be in a north-south orientation, The ramp and float will run
northeast to southwest. The seaward extension of the float will terminate at
approximately the -5 foot tidal elevation. The float will not ground.

10. A diving survey disclosed the presence of eelgrass in the cove, but the
proposed dock is located and oriented so that it Hes in a clear area between two
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eelgrass beds and is at least 20 feet away from any eelgrass. Nonetheless, the float is
designed with grating that creates 60% open space. The ramp and pier will be fully
grated.

11. There is an abandoned marine railway approximately 20 feet west of the
top of the proposed pier location. The applicants will remove this structure.

12, It is believed that there was once a dock in the cove. There are pilings in
the water in front of the proposed location of the new dock. Currently, there are
two buoys located further out. Jacobson now uses a 26-foot boat daily for
commuting. He ties it to one of the pilings and takes a dinghy to the beach. He
hopes to continue to use the 26-footer and to bring two larger boats into the cove.

13. The Jacobsons® buoy is a long way from the beach. It is not feasible to
use it on stormy days. The cove is open to a long fetch and Jacobson has at times
had difficulties during rough weather, even when using the piling for his boat. The
dinghy can’t be pulled over the beach logs on windy days when waves are breaking
on the shore. There have been times when the dinghy has swamped. He thinks that
reliance on the buoy for daily access is unsafe, The Evans property has a steep and
rocky shoreline and there is no good place to land or store a dinghy. They say that
it is too hard even to land a kayak on their shoreline. This difficulty has prevented

them from ever using their buoy.

14, The proposed dock is to be used year-around. There are no private
docks in the near vicinity at which joint-use by these applicants is available,
Rosario is the nearest commercial marina, but it does not offer long-term moorage.
The closest marina offering long-term moorage is in Eastsound at Brandt’s landing.
The harbor master there reports that Brandt’s is essentially always full. The only
other marinas on the island that potentially have space available are Deer Harbor
Marina, Caouy Quay and Westsound Marina. These are on the west side of the
island 45 to 60 minutes away by car and a substantial distance by boat.

15, Jacobsen testified that he and his wife will use the dock as their main
access to the house, including bringing in groceries and supplies. He has no
intention of ever keeping any commercial boat at the proposed dock.

16, Under the local Shoreline Master Program, multiple use and expansion
of existing facilities are preferred over the construction of new docks. In addition,
mooring buoys or mooring floats are preferred over docks. See SICC
18.50.190(C)(1-3). For docks associated with single-family residences it must be
shown that “existing facilities are not adequate or feasible for use” and that
“alternative mooring is not adequate or feasible.” SJCC 18.50.190(G)(5)(a-b).

17. Here existing facilities are either unavailable or too far away to be
considered a reasonable, particularly for daily access use. The alternative of
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mooring buoys or floats is not adequate because of the difficulties presented by
physical conditions.

18. The depth at the float should be sufficient to prevent prop wash from
damaging the eelgrass except perhaps at the very lowest tides. At such tides, the
larger boats will not be brought into the dock.

19. The site has no appreciable net shore drift that might be affected by the
docks Water circulation and quality are excellent in the cove and should not be

significantly altered by use of the dock.

20. The dock will be tucked into the cove, well out of the main navigation
channel. It will be visible from the water only from directly in front of the cove,
Even then it will present a low profile.

21, A Hydraulic Project Approval for the dock was issued by the
Department of Fish and Wildlife on January 18, 2006. This permit is designed to
address and minimize impacts to marine plant and animal life,

22. A Determination of Non-Significance (DNS) under the State
Environmental Policy Act (SEPA) was issued by the County on December 7, 2005.
No comments were received concerning the DNS. The DNS was not appealed.

23. Notice of the application was given as required by law. There were no
written public comments. There was no public testimony at the hearing.

24, Any conclusion herein which may be deemed a finding is hereby adopted
as such.

CONCLUSIONS OF LAW

1. The Hearing Examiner has jurisdiction over the persons and the subject
matter of this proceeding. SJICC 18.80.100(E).

2. The requirements of SEPA have becn met.

3. SJCC 18.50.190(K)(3) allows boating facilities in the Rural Farm Forest
environment, subject to the policies and regulations of the Shoreline Master
Program (SMP). A Substantial Develnpment Permit is requnred to the construction
of a substantial dock, such as the one at issue.

4. The criteria for granting 2 Shoreline Substantial Development Permit are
contained in SJCC 18.80.110(H). The applicant has the burden to prove that the

proposal is:
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1. Consistent with the policies of the Shoreline Management Act and
its implementing regulations, Chapter 90,58, RCW and Chapter 173-
27 WAL, as amended;

2. Consistent with the policies and regulations of the Shoreline
Master Program in Chapter 18,50 81CC;

3. Consistent with this chapter [permits];

4. Consistent with the application sections of the code (e.g., Chapter
18.60 8JCC);

3. Consistent with the goals and policies of the Comprehensive Plan;
and

6. All conditions specified by the hearing examiner to make the
proposal consistent with the master program and to mitigate or avoid
adverse impacts are attached to the permit, '

5. In this case, the policies and regulations of the Shoreline Management Act
are adequately carried out by the provision of the local Shoreline Master Program

(SMP).

6. The shoreline portion of the Comprehensive Plan contains a policy
favoring the construction of joint-use docks in preference to numerous individual
structures. Comp Plan Sec. 3.5(11). This proposal is consistent with the joint-use
preference.

7. Under the SMP docks must be designed to minimize impacts on marine
life and the shore process corridor. In connection with all applications potential
impacts on littoral drift, sand movement, water circulation and quality, fish and
wildlife scenic views, and public access to the shoreline are to be considered. Sce
SJCC 18.50.190(B)(1) and (C)(4). The subject project will cause no significant
adverse effects in any of these areas.

8. A fundamental policy of the Shoreline Act is that natural conditions of the
shoreline are to be altered only in limited instances. RCW 90.58.020. The useofa
joint-use facility reduces to a degree the shoreline area that might be affected by
docks. Limiting the number of docks preserves natural shoreline conditions,
thereby functioning to an exient in the same way as do the preferences for existing
facilities and mooring buoys. In circumstances like the present where existing
facilities and mooring buoys are not reasonable alternatives, the proposal of a joint

use dock best serves the policies of the SMP.
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9. Similarly, under the circumstances, the containment of the float with
pilings is the best choice in terms of environmental protection, despite the
preference for the use of anchor cables, SICC 18,50.190(2)(10),

10. In sum, the proposal, as conditioned, will be consistent with
Comprehensive Plan policies and with the SMP policies and regulations for boating
facilties.

11. Further, the correct permit has been sought and there is no indication
that any performance or development standards of the Unified Development Code
will be violated.

12. Accordingly, the Examiner holds that the criteria for & Shoreline
Substantial Development Permit will be met by the permit, as conditioned below.

13. Any finding which may be deemed conelusion is hereby adopted as such.
CONDITIONS
The following conditions shall be attached to the permit:

1. The dock shall be constructed as proposed in the application materials,
except as the same may be altered by these conditions.

2. Prior to construction, the applicants shall enter into a joint-use agresment
that provides reasonably for construction, maintenance, expenses, insurance, and
use of the dock. The agreement shall be submitted to Community Development and
Planning for approval.

3. The use of the dock shall be used as described at the hearing, The terms
and conditions of the joint-use agreement shall be followed.

4, Prior to construction, the marine railway shall be removed.

5. The general design and construction standards of SJCC 18.530.190(D) shall
be complied with.

6. The applicant shall obtain all other required permits or approvals and |
shall abide by the conditions of same.

7. Construction shall not be begun until all relevant appeal periods have run.

8. Development under this permit shall commence within two years of the
date the approval becomes final and shall be completed within five years thereof or
the permit shall become void.
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9. Failure to comply with any condition may result in permit revocation.
DECISION

The requested Shoreline Substantial Development Permit is approved,
subject to the c%itions set forth above.

Done this & i , day of March 2006.

(Sick D, }g B
Wick Dufford, Hearing Examiner

APPEAL

Appeal of this decision is to the Washington State Shorelines Hearings Board
pursuant to RCW 90.58.180, and the rules adopted by said hearings board.
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AFTER RECORDING MAIL TO:
Law Office of Mann & Blaine

P.0. Box 399
an::d. WA 58245 Audier FRe ¥ 2007 1105018
Jup

Aororded of 1he roguam of:

“ 11/05/2007 * 15:35

CINDYM

DECLARATION OF EASEMENTS AND COVENANTS FOR
ACCESS TO AND JOINT USE OF DOCK

WHEREAS, STEVEN K. JACOBSON and JO ANN JACOBSON, hushand and wife
(“Grantors” / “Jacobson™) are the legal ywners in fea simple of the parcels of record on
Orcas Island, San Juan County, Washington, described in Exhibit A, attached hereto at
pagea [1 and 12, being portions of Government Lot 1, Section 21, and Government Lot 5,
Section 16, all in Township 36 North, Range 1 Wast of WM. (“facobson Parcels 1, 2 and
3"); Tax Parcel Nus, 161643004, 161650403 and 161643003;

WHEREAS, THOMAS C.EVANS and JULIA 5. EVANS, husband and wife
(“Grantees" / “Evans”) are the legal owners in fe¢ simple of the parcels of record on
Oreas [sland, San Juan County, Washington, described in Exhibit B, attached hereto at
pages 12 and 13, being portions of Government Lot 1, Section 21, and Government Lot 5,
Section 16, all in Township 36 North, Rangs 1 West of W.M. (“Evans Parcels A and B™);

Tax Parce]l Nes. 162112001 and 161650402;
WHEREAS, Evans Porcals A and B are adjacent to Jacobson Pareels 1, 2 and 3;

WHEREAS, for no monetary consideration, and in consideration of the parties joint
contribution to the construstion, use and maintenance of a Dock o the Hidelands adjacent
ta Jncobson Parcel 2, and in considerarion of the mutal covenants granted herein and of
the mutual beneflts derived therefrom, Jacobson hereby prants to Evans Parceld A and B
rights of joint use and pwnership as to the Dack, along with a right of access to the Dock,
and the parties hereby stibject their respective Parcels to these rights and obligations of
joint nse and waintenance of the Dack;

DECLARATION OF EASEMENTS AND COVENANTS FOR PAGE-1- OF -15-
ACCESS TO AND JOINT USE OF DOCK

-

2007 1105018 PAGE { OF {7

HAN JUAN COUNTY, WASHINGTON

Totalof 17 puis(e)  Fap: 8 56.00

BAN JUAN COUNTY, WASHINGTON
F. MILENE HENLEY, AUDITOR

MANN A& BLAINE LAW QOFFICE
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WHEREAS, the partics make their Parcels, and shall convey the same, subject to the
epsements, covenants and charges horeaftor set forth which shall run with the real
property and shall be hinding on all parties having or acquiring any right, fitle, or interest
such Parcels, ot any part thareof, and shall inure to the benefit of each owner of the other
Parcels, and such owner's heim suceessors and ossigns;

CL N SEMENTS
FOR ACCESS TO DOCK AND FOR STORAGE

Ay awner of Jacobson Parcels 1, 2 and 3, and portions of the tidelands adjacent thercto,
Jacobson hereby grants to Evans Parcels A and B

(1) a non-exclugiva perpstun] zasement, four (4) feet in width, for non-motorized access
to the Dock, from thi edge of the existing apcess ensement to the Evana Parcels A and B,
1o the top of the dock's pler, centered upon the cenler of the existing path, approximately
ag depicted on the survey map attached hereto as Exhibit C and incorporated herain by

this references; and

(2) an exclusive perpenial epsement for the stormge of personal property associated with
reasonable use of the Dock, including kayaks, crab nets, and boating supplies, within an
area 10.0° wide by 30.0" long, located approximately as depicled as “10.0" x 30.0°
Storage Area" on the Map attached as Exhibit C. This area shall be adjacent to the
Southeast side of the pier, and its long side shall commence at the point where the pier's
southeast side intersects with the top of the bank ebove the level of high high-tide, and
run 30.0° landward, parallel with the pler. The personal property stored within this ares
shall not interfere with the marine view from Jacobson Parcel 1.

A By these eascments, the owners of Evans Parcels A and B and their invitess may
aecess the Dock and may convey and wheel their personal properiy to the Dock, but no
motorized conveyance shall be allowed. Parking on the motorized access easement
adjacent 1o the beginning of this access easement shall be permitted for day to day use and
such transfers of people and personal property, with no vehicle to be parked for more than
18 hours, at eny one time, The owners of Evans Parcels A and B may not erect any
structures within the “10.0" x 30.0" Storage Area,” and shall keep the arca neat and free of
debris,

B. Tacobson has pecformed some of the work in clearing and excavating steps for the
nocessway. Evans shall construct the remainder of the accessway, uslog natural materials
and no pavement or concrete. Solar-powered low-watt [ighting directed at the ground and
other rensonably safety featuoes shall be allowed. Evans shall be solely xesponsible for
the maintenance of the accossway.

DECLARATION OF EASEMENTS AND COVENANTS FOR PFAGE -2- OF =15~
ACCESS TO AND JOINT UBE OF DOCK
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C, Jacobson Parcels 1, 2 and 3 retain all othér rights of use and development within
these casement areas. Evans Parcels A and B retain all rights of use and development

* with Evans Parcels A and B, Future development by the awners of Jacabson Pareels 1, 2

and 3 shall not interfere with the use and enjoyment of these ensernent aeas by Evans
Parcels A and B.

TION OF

DECLARATION OF COVENANTS
ASTO JOINT O 8 D USE OF DOCK

As o the joint ownership and use of the Dock, and for the perpetual mutusl henefit of the
Evans Parcels A and B and the Jacobson Parcels 1, 2 and 3, the parties covepant and
declare as follows:

L. The Dock consists of a pier, ramp and float, which are located over a portion of
Jacobson Parcel 2 and aver a portion of its adjacent tidelands, approximately as depieted
on the Map attached as Exhibit D,

2. The pier, float and ramp shall be owned in common it the following mbo: %,
total, to Jacobson Parcels 1, 2 and 3, and ', total to Evans Parcels A and B. Neither
pacty's use shall ever interfere with the right of use of the other. There is no “fractional™
ownerzhip or use other than as stated herein.

& The costs to insure, maintain, repair and replace the pier, ramp and float shall be
shared in the following ratio: 1/2 ta be borne by the owrers of Jacobson Pareels 1, 2 and
3, and 1/2 10 be borne by the owners of Evans Parcels A and B,

4, To Evans Parcels A and B 15 allotted the exclusive uve of the southerly 30° linear
feet of the float and the topside adjscent thercto, along with non-exclusive porpstual

access via the pier, ramp and float,

5. To Evans Parcels A and B iz allottcd the oxclusive use of the area designed “10.0°
% 300" Storage Area” on the Map attached ax Exhibit D, which area lies adjacent to the
southeast side of the pier's landward end.

6. To Jacobson Parcels 1, 2 and 3 is allotted the exclusive use of the northerly 30’
linsar feet of the float and the topside ndjucent theréto, along with non-exclusive
perpetual access via the pler and ramp, ;

7. Joint users sholl keep the Doclk, mnp ond fasilities in very good order and repair,
as well as clean, safc and sightly. Any damage occasioned by any user's aote or
omisdions shall be repaired at the sole expense of the user cnusing the dwmage, to the
extent that said repair is not subject ta reimbursament by insurance. All pther necessary

repairs and maintennnce shall be shured equally,

DECLARATION OF EASEMENTE AND COVENANTS FOR FAGE -3-OF +15-
ACCESS TO AND JOINT USE OF DOCK
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8. Decisions as to the work to be done, who shall do the wark, the choice of insurer,
ond how oflen assessments are to be made shall be decided by mutual agreement of the
participating Parcels. Provided, that if the Dock shall be damaged by any casualty so as
to render it unsafo or othcrwise unfit for use, any owner may inour reagonnble costs in
equging such damaged portion to be repaired or retuoved, and such costs shall be deemed
agrezd casts, All such work shall be conducted efficiently aad with minimal fmpact on
all parcels. No party may unilsterally medify, paint, or atherwise decorate or alter in any
motiner any portion of the pier, ramp or float. Disagreemenis as to assessments and/or
details of maintenance shall be submitted to arbitration pursuant to the Dispuis
Resolution provisions below.

g Any assessment 30 days overdue shall be delinquent, and subject to collection,
and shall bear interest at 1,0% per month. The assessment, plus intersst and the costs of
collection, imeluding ressonable attorney™s fees, shall be a charge on the land and shall
constitute n continuing lien on the Parcels 5o assessed, as well as a personal obligation of
the Parcels' owner at the time of the assessment, but no lien may be recorded except in
nccordance with the dispute resolution procedires below, Such lien shall be enforeeabile
in the manner of mechanics” and materialmen's liens, and shall be subordinate only to the
lien of any first or second mortgage given to secure the purchose mnd/or development of
the participating Parcels, fiuther provided, no lien shall ever be recorded or filed without
the party seeking to fils or record a lien having completed the dispute resolution
procedures balow.

10.  There shall at all times be maintained a2 a comuoon expense a policy of insurapce
providing for the repair and replacement of the Dock if in the event it is damaped or
destroyed, The owners of the benefited Parcels shall cach maintain an individual liability
insuzance policy with a limit of not less than §1,000,000.00 naming each property and its
owners ag insureds, nsuring againat any liability to the public or to the common owners
and their invitees, licensess, or others ineident 1o the ownership and use of the Dock, or
by mutual agvesment they may maintain such & policy as a common expensa. This limit
shall be reviewed and adjusted as prudent over time. Each owner shall be solely
responsible for such owner's veseels and guests” vessels, including all riska thereto from

damage, destruction, or other loss including thefi.

11.  The privacy and quiet enjoyment of the parties' shall be respected at all times, and
to that end po mexious or offensive activity shall be carried out on the Dock or on or
about the Storage Ares, and thereon the common owners and their caretakers, guasts and
invitess sholl refrain from emlitting unoccessery noise and light, or otherwise
unreasonably interfering with the quiet use and ¢njoyment of sach owner's praperty.

DECLARATION OF EASEMENTS AND COVENANTS FOR PAGE 4~ OF -15-

ACCESS TO ANI JOINT USE OF DOCK
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12,  The owners of each Parcel may allow their inviteas to use the Dock, but such uss
shall be subject to all applicable provisions of this agreement, including the boundaries of
all easement areas, Each party shall be personally responsible for making sure any
caretaker, puest or invitee is personally nware of the terms and conditons of use,
including the foregoing provision regarding privacy and quiet snjoyment. All guests and
inviteas shall be permitted only temporary use, not cxceeding 7 days withour the
permission of the other owner, For the purposes of this section, so owner's tenants and
caretnkers are not considered invitees,

13.  Each joint user shall indemmfy agd hold &l other users harmless from any loss,
darnage or injury resulting from any and all acts and omisstons of such user and his ar her
invitees, agenis or licensees associated with the use of the Dock and easement areas set

forth herein,

14,  Taxes attributable to the Dock shall be shared borne by the participating Parcels in
the ratio set forth abave. In the event the taxing euthorities fuil to reflest such mtio in its
asgessments, the parties ogree to compensate each other fo the extent necessary to
aceomplish the purpose of this section.

15. Mo storage of personal property shall be allowed on the pler, ramp or floar with
the exeeption of mooring lines,

16,  No significant repair, refinishing or painting of any watercraft shall be allowed.

17.  No houseboats or other boats being used us a residence for more then 7 days shall
be permitted to be moored at tha Dock.

1B.  The Dock shall be for residential use Incidenial to the upland Parcels only. No
commercial use shall be permitted.

19,  This egrecment adapts by reference the government permits and approvals granted
for the purpose of allowing the construction of the Dack, ineluding but not limited te:
$an Juan Clounty File No. 055J018 and the Findings, Conclusions and Decision of the
Hearings Examiner, HE 06-06, and the Permit Reference No, 200501235 granted by the

U.5. Army Corps of Enginesrs,

20.  Jecobson may ingtall low scale utilities as part of dock construction, including low
level lighting directed downward, water, power, and the parties shall share squally in
these costs as well.

DECLARATION OF EASEMENTS AND COVENANTS FOR PAGE -5-OF -15-

ACCESS TO AND JOINT USE OF DOCK
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2l.  Jacobson Parcels 1, 2 and 3 retain nll other rights of use and development within
the beach and tidelands located thereon, and Evans Parcels A and 8 retain all athier rights
of use nnd development within the beach ond tidelands located thercon.

DECLARATION OF COVENANTS

ASTO PAYMENT OF COSTS OF DOCK'S DEVELOPMENT

As for payment by the parlicipating Pareols for the dght of joint ownership and use of the
Dock, and for the exclusive perpetual benefit of such Parcels, the awners of Jacobson
Parcels 1, 2 end 3 and the owners of Evans Parcels A and B and agres, covenant and
declare as follows:

L Jacobson has finished advanee consmruetion of the plar, ramp and float, which are
awaiting installation, and performed pactial construction of the Evans’ accessway 1o the
Dock by clearing and installing steps. Jacobson shell be responsibls for all installation
and final construction of the pier, ramp and float and shall do so in & neat and workmag
like manner so that the Improvements as installed are fit for the purpose intendad.
Evang aprees, as outlimed below, to pey their fair 50% share of the cost of all of the
improvements and installation expense, with credit for any payments to dats and the
payment identified in this Agresment. Evans shall be responsible for all remaining work
to Improve the Evans' accessway. Evanz agrees, as outlined below, to reimburss
Jacobson for 100% of Jacobson's reasonable and necessary expenses for work on the
gccessway actually performed to date by Jacabson, an amount the parties sgres does not

exceed 31,500.00.

. The Dock™s development costs are detined to be: (a) all costs to permit, design,
construct and install the pier, float and mmp; and (b) the cost of the survey that is Exhibit
C hereto, Such costs shall exclude Jacobson's costs related to the revision of the
application to the Army Corps of Enginsers and the pacties’ respective legal fees,

0. To partially compensate Jacobson for his undisputed expenses to date,
within five (5) days following signing and filing with the San Juan County Audltor
of this Declarafion, Evans shall pay to Jacohson, the sum of §20,000, farther
provided said paymen! shall not be due prior to December 5, 2007, The parties
ngreo that this document mauy be recorded prior to all final governmental approvals

far the dock.

IV. Upon completion of installation of the pier, tamp and float, such that all of the
improvements are available for use nod enjoyment, Jacobson ghall send to Evans in
wiiting an itemized request for 50% payment for all balapees owed, showing credit for all
nmounts Jacobson believes were prid or not paid previously by Evans and tfotal
construction costs. Evans shall, within 14 days of receipt of such iternlzed request for
payment respond in writing as 1o what portion Evans ngrees or disagrees with, To the

DECLARATION OF EASEMENTS AND COVENANTS FOR PAGE 6~ OF 13-
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extent Evans agrees with speaific cost items on the billing, and is able to pay, that amount
shall be paid to Jacobson or their successor at the end of the 14 dey period. Jecobson is
aware that Evang' business eash flow is presently negative, but expected 1o improve in
2008. To the extent Evans is unable to then pay any additional amounts due, gaid balances
shall bear 8% simple interest per annum from the date of submission by Jacobson and be
paid in full within 12 months. Any additional disputed amounts shall likewise bear such
interest, but fioal payment and the fnal amount due shall be resolved by the Disputs
Resolution Process below, provided that as to such disputes, each party agrees to bear
such party’s own attorney’s fees and costs and one half of the arbitrator’s fee.

GENGRAL FROVISIONS

Covenants Rusning with the Land: The terms and eonditions herein shall be covenants
running with the land, and shall burden and benefit Grantors, Grantees and their
reapective successor and assigns in interest of the servient estates and benefited parcels,

respectively,

Failure to Comply. The terms and conditions of joint use and access as sct forth herein
are expressly condiioned upon complinnce with all requirements set forth herein, Faitlure
ta abide by the terms and conditions may result in loss of privilege.

Non-Waiver: The failure of any party to insist upon strict performance of uny of the
terms, covenants, or conditions hereof shall not be deemed 8 waiver of any rights or
remedies which that party may have hereunder at law or in equity and shall not be deemed
a waiver of any subscquent breach or default in any such terms, cavenants or conditions,

Assignment — Sublease Prohibited. The rights and obligations herein may not be
assigned or sublet by the Owners to any other users or to any other real property, but are
to be enjoyed by the residents of the participating Parcets, and may be allocatsd within
tach partivipating Parcel in the event of future subdivision or boundary medification.

Liability: Weither Owners make any express warranties regarding the condition of thelr
respective Parcels and/or these easement areas, and such owners, and their agents and
invitees, elect to enter the same for the purposes set forth herein at their sole risk.

Dispute Resolution / Attorney™s Fees. Nzither pacty may bring a claim against the other
without first having invited the other to a face-to-face mecting, the exalusive topic of
which shall be the peaceful, inexpensive and cooperative resolution of the dispute at
issue. No Hen may ever be filed agaiust en owner's property without this dispute
resolution process first being employed and an arbitmator’s decision entered. Failing
resolution at auch a meeting, all disputes arising under this document shall be submitted
to binding arbitrstion before a qualified Impartial arbitraror mutually agreeable to the
parties. If within seven days the parties are vnable to agres on an arbitrator, each party

DECLARATION OF EASEMENTS AND COVENANTS FOR PAQR «7- OF «14=
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shell appoint its first choice for arbitmtor to act on its behalf in the selection of an
arbitrator by mutual agreement. 1f no agreement can be reached within ssven days, a
party may catnmence en action for the limited puwrpose of obtaining appeiotment of an
arbitrator by the presiding Judge of San Juan County Superior Cowrt. The arhifration
shall be conducted uoder the Commereial Asbitration Rules of the American Arbitation
Asgociption, or its successor. The wbitrator sholl detepmine snd awmrd to the
substantially prevalling party its costs, reasanable nttorney’s fees, and arbiteator's fees.
The arbitrator's finel decislon may be filed ond soforced by judgment entered in San Juan
County Superior Court. I, in order to obtain relisf, a party is required to file the
arbitrators decision in the Supedor Court, the party so-required shall recover their
reasonable costs and ressonable attorney fees for any such proceeding, If Jacobson
substantially prevails in any arbitrated dispute over the balances due from Evans for dock
construction and installation as outlined above, Jacobson may, in such circumstance, file
a litn against the Evens properties for the amount remalning upon issuance of the
arbitrator's decision, and such lien may be foreclosed in the same manner id

materinlman's licns under Washington law.

Severability: Invalidation of any of this document’s provisions, or of the application
thereaf to aoy person, by judgment or caurt arder, shall in no way affbct any of the other
provisivns herein, or the application thereof to any other person, and the same shall
remain in full force and offect,

STATE-OF WASHINGTON )
) s,

County of San Juan )

Ou this 22 dny of ngﬁ‘ AD. 2007, before me, the undersigned, a Notary Public In and
for the Stats of Washington, duly commissionedand swom, personally appearad 1o me Steven K,
Jncobson, lmawn to be the individual deseribed bn and who executed the foregoing instrument, and
scknowledged to me that he signed and sealed the aid Ingrument a3 his free dnd voluntary act and
deed for the uses and purposes therein meatfoned,

PAGE -8- OF =15«
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County of Ben Juag

Om this day of| Qﬁ__ AD, 2007, before me, the undersigned, o Notary Public in and
for the Shuts of Washington, duly commissioned and aworn, personally appeared to me Jo Atn
Jncabion, kmowm to be the individual descrilied In and whe executed the foregoing instrument, and
nelmowledged to tne that she signed and sealed the gnid instrument as her free and volymtary act
and deed for the uses snd purposes therein mentioned.

Witmess my hand and official seal hepeta affix ear Inshis certficats .
writlen. _’ , abav
: it AL )ﬁﬂﬁ‘d
iy tiry, it =2
% ) = LY
) R )

ﬁ-".ﬁﬂmk;"."éﬁ
2 H
g i Jun 252011 :

E\{%-.fbmﬁ_.g?”
F." et}

*E“um&u%ﬁl}'
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b Nefiy]eD

MAS C. EVANS date '

STARE OF WASHINGTON )

£ ) s
County of, A

Onthisz MY day of Otbolrin . A.D. 2007, befots me, the undersigned, a Notary Publle in and
for the Stare of Washington, duly commisiencd xud swam, personnlly appeared ro tie Thomas C.
Evans, known to be the (ndividual detcribed in and who exgcoted the forepoing instrument, and

acknowledped to e that he signed and sealed the sald Inswumant as his free and vduntary act and

dead for tha uzes and purposas therein mentloned,
Witmess my band and official seal hereto affixed the doy and year ln this cortificate above

&

wrltien,
i

= "‘\\\ “' I NOTARY PUBLIC in end for the State of Washingtuz
= L L/ Reslding at E& LA = -
-K?f %lgr“' "" My commlasion axplreasC O/ - /O —1

i 03 e

u\\s\.‘\

e

m &
Lk “va
'P,",\ ‘l':'p?-m ‘\"
'Ium“\\
2 WAE“‘
b

"'l.
sy

'ATE OF WASHINGTON
pELH

County of I.éu‘ﬂa. ]

On this 2™ day of_0ubote, . A.D. 2007, before ime, the undersigned, a Notary Public in and
forthe Smte of Washimgren, duly commissioned and swarn, personally appeared to me Julla 8.
Evans, known to be the individusl dageribed in and who execuled the foregoing Instrument, nnd
uclmowlcdg:d 1o ma thut she signed nnd szaled the sald instrument a3 ber free and voluntarysct

and deed for the wies and purposes thersin mentioned,
Witness my hand and offictal seal hereto affixed the day end yzor in this certificate sbava

writlea. ‘ gf EE : (i
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EXHIBIT “A"
PROPERTY DESCRIPTION

! FAH_FEL 1! (161843004000 ang 181850403000)

The Westerly one-half of Lots 2 and 3, Block 4 WECOMA SHORE, accandlig o the Plat tharaof, recarded in
Velume 1 of Plats, ot paga 50 In the office of the Audilor of San Juan County, Washingtan.

EXCEPTING THEREFROM el portlon lying Enal of the exlsiing rond as conveyed 1o Joe W. Menison and
Esther F. Marrison, his wifa by Slatudory Warranty Deed, recorded Seplember 24, 195G in Valume 27 of Deads,
at page 556, under Audior's File Ne. 47084, reconds of San Juan County, Washinglon,

Vocalad Lot 1, Block 4 and Vacated Lals 1, 2, 3, 4, §, 6 and 7, Black 5, WECOMA SHORE, aceording ta the Plat
thereof, recorded In Volume 1 of Plals, st page 50, in the ofiive of the Auditer of §an Juan County, Washington
and a3 vacaled on July 8, 1871 by San Juan Couply Commiasioners Resolution Ns_ 101-1971

TOGETHER WITH 'Lane' adjolriing, which upon vacalion on February 1, 1971 by San Juan County
Commissioners Rasglulion No, 22-1971 altnched to spid pramisas by aperatian of [aw.

TOGETHER WITH thal porifan of Vacaied 'Meany Way' adjalning, which upen vacatlan on Saptambor 15, 1973
by San Juan County Commisslonars Resalution Mo, 161-1875 altached to sald pramises by oparalion of nw.

TOGETHER WITH @ hon-exclusiva snsermnant far jolnt use of ingrass; egrass and ulllifles over that portian of
Vicated Meany Way as eonvayed and dascribod In Easement Agreement, recorded Septembar 18, 1675 in
Volume 13 of Offigial Revards, 2l paga 228, under Audllor's Flie ta. BB717, racords of San Juan County,

Washingtan,
Sltusta In San Juan County, Washingtan, |,

PARCEL 21 ‘(181843003000)

That parfian of Govemment Lot 8, Seclion 18, Tewnshlp 38 North, Range 1 West of W.M., which lina Wast of tha
West lina of Waeamna Shore Plat, according to tha Plel thereot, recardad In Velume 1 of Flats, at page 50, in {he
affloe of tha audifor of San Juan County, Washington and East of the 2t ine of the Waost 660 feal of zald

Govermnment Lof 5. 5

TOGETHER WITH that portion of Gavarnmant Lot 1, Sactian 21, Townshlp 38 North, Range 1 Wast of WM.,
describad o lollows: Commancing al a pojnt an the North llne of 3ald Govammeant Lot 1, which paint [5 £35.8
foet West of the East masndar comer comman to Seellons 21 and 18, said Townshlp and Range, and alsa baing
tha Northwesi comer of thal cartain tract of land conveiyed ta Joe W. Marrison and Esther F, Marrisap by Desd
racorded Seplember 24, 1958 In Veluma 27 of Deosds, al pupe 558, under Audllor's Flls No. 47084, recards of
8an Jusn Qounty, Washinglan; thenca South 22°41° Wesl along the West line thereaf, a distance of 186.3 foeg;
thence South 23*10' West along the West lina of sald Marrlson tract, a distanca of 108.2 feel {0 1he medndar
line; thence Nanrherly along the meandi ling to the Morth ine of said Govemmant Lot 1; thance East alang satd
Narih line of Govamman{ Let 1 a distonea of 117 fast mére or laz= lo the polnt of baglaning.

.Eibﬂn:—l' A Bl |
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w i BAN JUAN GOUNTY, WASMINGTON

EXHIBIT “A"
(Continuad)
SO

e

(Legal Daescription Canlinuad)

TOGETHER WITH That partion of tha Tidalands of the Second Clags sltuate i front of, adfacent 1o or abutling
upar, as canvayad by the Stala of Washington by Deed-Gecond Class Tide Lands, recarded January 30, 1658 in
Viojurhe 29 of Daeds, gt page 189, under Auditar's File Mo, 48829, recards of San Juan County, Washington,

TOGETHER WITH AND SUBJECT TO a perpetual easemant for 8 private road aver and across & parcel of land
20 feot I width as copyayed by and desedbied in QU Glalm Deed, recorded Seplembar 28, 1954 in Velume 26
of Deeds, ai page 25, under Auditor's Fila No. 44888, records of S#n Junn County, Wasningon,

TOGETHER WITH & non-exctusive easement for joint usa of Ingrass, agrass and utifilas aver that parllon aof
Vacated Mpany way as conveyed and deseribaed In Easement Agreement, recorded SBoptember 16, 1975 [n
Volume 13 of Offlelal Records, at page 228, under Audltor's File Mo, 89717, recards of San Juan County.

Washington.
Situate (n San Juan County, Washington,

PARCEL 3: (181843002000) .
All that partion of tha West 680 feet of Govornment Lot s, Seclian 18, Townshlp 36 North, Range 1 Wesl of

W.M. lying nast of & 20 toot read as describad ax follows:

ha Wasi 660 feat of sald Govemment Lot §; 836 fael Morth of the

Baginning al  point an the east fing of ¢
tering af road, South 22° 23" West, 45,4 faet; thance

sautheast corner theraal: thanca southerly with tha cen
South #* 38" Enst, 84,7 tecl: thente Soulh 3842' Wesl, 38 lunt; Lience Soulh 84734' West, 85,9 fast; Houth

1616 East, 117,68 ferl; South 22'34' West, 82.2 foel; thence Soutn 13°41' Wast, 224.4 faal; thence Saulh 52y
East, 154.7 feat; thence South 6703' Wesl, 191,4 [esl; thence South 43752' Wedt, 62,2 feet to the South (Ine of
said @avemnement Lot & thence East with the sama 240.87 feet to (he Easi line of the Weat 680 teel; thenca

Merih with the same 836 fesl to the point of baginalng.

TOGETHER WITH r perpelunl sasemant far s pnvate’lru over and agmas o parcal of .!nnd 20 faat In width as
conveyad by and desaribed in Quit Claim Daed, tecorded Septamhar 29, 1954 in Volume 26 of Daads, at page

28, undar Audllor's File Ne, 44888, rocordy of Son Juin County, Washingten.

TOGETHER WITH & non-ixoiusive eesement for joint use af ingress, egress and wiliities overthnt partlen af
vacalad Maany Way aa convayed and describad In Eagement Agreamant, razordad Saplamber 18, 1875 In
Voluma 12 ef Officlal Records, at page 226, under Auditer's Flle No, 88717, reords of San Juan Caunty,

Washingten,
Situate In San Juan Counly. Washingten, .

;E",cuih.'—e—%\ e 2
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1999 0331021 #AaE § of {()

BaN AN COLNTY WARHINOTAN

EXHIATE fpW

FARCEL AL

All that portion of Government Lot 1, Section 21, Tawnship 36
Harth, Range 1 Wast, W.M., in San Juan County, Washington, lying
Bagt of a line whowse point of haginning is 47315.9 feet West of tho
Eazt meander corner hotwaen Sectlona 16 and 2); said Cawnehilp and
Range; THENCE South 22741¢ Weet, 135.3 fest; THENCE gouth 237104
Wext, 108.2 feet to the 1line of ordinary high tide; THENCE
Southerly alshg the line of ordinary high tide te the most
Southerly paint upon the penincula of 1and being dederibad;

AND ALS0 all that portion of the propecty described under Auditor‘s
File No. 109142, records of San Juan County, Washington, lying
South aof the fallowing deseribed line:

Beginning 4t a polnt on the Weut boundary of caid proparty
marked by a S5/8-ineh diametar rebar with cap laboled "KSM, LS
29515Y; THENCE HWorth A9-08751" East, 48.91 feet to a 5/8-inch
dinmeter rebar with cap labeled YXSM, LS 295359 THENCE South
£3942721" Enak 4B.57 feet to a 5/8-inch diameter rebazr’ wvith
cap labaled "KSM, LS 295357; THENCE South 53742721 East, 3.12
feet to a paint on the South boundary of said property and the
terminue of said lins;

EXCEPTING THEREFROM all that portinsn af Government Lot 1, Section
21, Tewnship 35 North, Range 1 West, W.H., lying Bouth of the
following described line:

¢ommencing at the Northwest corner of sald property descpibed
undar Auditor’z Pile No. 115562, records of sald county, Irom
which a 4/8-inch rabar with cap marked "K&E, LS 20535 bears
South B9*42741" Eazt, 6£.&2 foet; THENCE South §$'43'41" Eawt,
411.58 fest, more or less, to the line of ordipary high tide
and the TRUE POINT OF BEGINNING; THMENGE South £9°42/41" Bast,
24.32 feet, more or lees, to a lé-inch square conerete
monument marking the parpetuation of the East meander corxrner
af caid Section 21; THENCE South 85°42°41" East, 16.69 feet,
more eor less, toe the line of ordinery high tide and the

terminus of said descriked lina;

TOGETHER WITH those portions of tidelands of the second class
gituated in Irant Eharauf and 1lying within the following

description: —
continted . . . . @ f(g,,r!* }
Vol Ly ch__._.

Exlibit B page |
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SAN IUAN GOUNTY, WASHINGTON

EXHIBIT "AY (Continued)

Beginning at a point on the North line of zaid Section 21, 180
feet, more or lesg, West from the East méander corner on said
Narth line, eald polnt being tha Intersaction of sald Horth
Lline with the line of ordinary high tida; THENCE Scuthwestarly
along said line of erdinsry high tide 300 feect, wmore or less,
te the palnt of intereectisn with a line which is 275 feeat
South of and parallel to the North lina of eaid Saction 21;
THENCE North to gaid North line; THENCE East to the POINT OF

BEGINNING.

EARCEL B:

That peorkion of the West half of Lots 2 and 3, Block 4, WECOHMA
SHORE, accerding to plat raecorded in Volume 1 of Plats, page 350,
records of 5an Juan Ceunty, Washington, lying East of the exigting
raad, as deelared and granted in Peclaration apd Grant of Easement,
recorded Maraoh 6, 1974, upder Auditor‘a File Na. 84180, racords of

San Juan Ceunty, Washington.

Cxlut T3 page
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WAL 173-27-040: Develapments exempt from substantlal development permit requiremeant. 1/11/18, 5:05 pM

Culs, WASHINGTON STATE LEGISL&TURE
WAC 173-27-040

Developments exempt from substantial development permit requirement.

(1) Application and interpretation of exemptions.

{a) Exemptions shall be construed narrowly. Only those developments that meet the precise
terms of one or more of the listed exemptions may be granted exemption from the substantial
development permit process. ‘

(b) An exemption from the substantial development permit process is not an exemption from
campliance with the act or the local master program, nor from any other regulatory requirements.
Ta be authorized, all uses and developments must be consistent with the policies and provisions of
the applicable master program and the Shoreline Management Act. A development or use that is
listed as a conditional use pursuant to the local master program or is an unlisted use, must obtain a
conditional use permit even though the development or use does not require a substantial
development permit. When a development or use is proposed that does not comply with the bulk,
dimensional and performance standards of the master program, such development or use can only
be authorized by approval of a variance,

(c) The burden of proof that a development or use is exempt from the permit process is on the
applicant.

(d) If any part of a proposed development is not eligible for exemption, then a substantial
development permit is required for the entire proposed development project.

(e) Local government may attach conditicns to the approval of exempted developments and/or
uses as necessary to assure consistency of the project with the act and the local master pragram.

(2) The following developments shall not require substantial development permits:

(a) Any development of which the tatal cost or fair market value, whichever is higher, does not
exceed five thousand dollars, if such development does not materially interfere with the normal
public use of the water or shorelines of the state. The dollar threshold established in this subsection
must be adjusted for inflation by the office of financial management every five years, beginning July
1, 2007, based upon changes in the consumer price index during that time period. "Consumer price
index" means, for any calendar year, that year's annual average consumer price index, Seattle,
Washington area, for urban wage earners and clerical workers, all iterns, compiled by the Bureau of
Labor and Statistics, United States Department of Labor. The office of financial management must
calculate the new dollar threshold and transmit it to the office of the code reviser for publication in
the Washington State Register at least one month before the new dollar threshold is to take effect,
Far purposes of determining whether or not a permit is required, the total cost or fair market value
shall be based on the value of development that is occurring on shorelines of the state as defined
in RCW 20.58.030 (2)(c). The total cost or fair market value of the development shall include the
fair market value of any donated, contributed or found labor, equipment or materials;

(b) Normal maintenance or repair of existing structures or developments, including damage by
accident, fire or elements. "Normal maintenance” includes those usual acts to prevent a decline,
lapse, or cessation from a lawfully established condition. "Normal repair” means to restore a
development to a state comparable to its original condition, including but nat limited fo its size,
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shape, conflguration, location and external appearance, within a reasonable period after decay or
partial destruction, except where repair causes substantial adverse effects to shoreline resource or
environment. Replacement of a structure or development may be authorized as repair where such
replacement is the common method of repair for the type of structure or development and the
replacement structure or development is comparable to the original structure or development
including but not limited to its size, shape, configuration, location and external appearance and the
replacement does not cause substantial adverse effects to shoreline resources or environment,

{¢) Construction of the normal protective bulkhead common to single-family residences. A
"normal protective" bulkhead includes those structural and nonstructural developments installed at
or near, and parallel to, the ordinary high water mark for the sole purpose of protecting an existing
single-family residence and appurtenant structures from loss or damage by erosion. A normal
protective bulkhead is not exempt if constructed for the purpose of creating dry land. When a
vertical or near vertical wall is being constructed or reconstructed, not more than one cublc yard of
fill per one foot of wall may be used as backfill. When an existing bulkhead is being repaired by
construction of a vertical wall fronting the existing wall, it shall be constructed no further waterward
of the existing bulkhead than is necessary for construction of new footings. When a bulkhead has
deteriorated such that an ordinary high water mark has been established by the presence and
action of water landward of the builkhead then the replacement bulkhead must be located at or near
the actual ordinary high water mark. Beach nourishment and bioengineered erosion control projects
may be considered a normal protective bulkhead when any structural elements are consistent with
the above requirements and when the project has been approved by the department of fish and
wildlife;

(d) Emergency construction necessary to protect property from damage by the elements. An
"smargency” is an unanticipated and imminent threat to public health, safety, or the environment
which requires immediate action within a time too short to allow full compliance with this chapler.
Emergency construction does not include development of new permanent protective structures
where none previously existed. Where new proteciive structures are deemed by the administrator
to be the appropriate means to address the emergency situation, upon abatement of the
emergency situation the new structure shall be removed or any permit which would have been
required, absent an emergency, pursuant to chapter 90.68 RCW, these regulations, or the local
master program, obtained. All emergency construction shall be consistent with the policies of
chapter 90.58 RCW and the local master program. As a general matter, flooding or other seasonal
events that can be anticipated and may occur but that are not imminent are not an emergency;

(e) Construction and practices normal or necessary for farming, irrigation, and ranching
activities, including agricultural service roads and utilities on shorelands, construction of a barn or
similar agricultural structure, and the construction and maintenance of irrigation structures including
but not limited to head gates, pumping facilities, and irrigation channels: Provided, That a feedlot of
any size, all processing plants, other activities of a cammercial nature, alteration of the contour of
the shorelands by leveling or filling other than that which results from normal cultivation, shall not
be considered normal or necessary farming or ranching activities. A feedlot shall be an enclosure or
facility used or capable of being used for feeding livestock hay, grain, silage, or other livestock feed,
hut shall not include land for growing crops or vegetation for livestock feeding and/or grazing, nor
shall it include normal livestock wintering operations,

(f) Construction or modification of navigational aids suich as channel markers and anchor buoys;

(9) Construction on shorelands by an owner, lessee or contract purchaser of a single-family
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residence for their own use or for the use of their family, which residence does not exceed a height
of thirty-five feet above average grade level and which meets all requirements of the state agency
or local government having jurisdiction thereof, other than requirements imposed pursuant to
chapter 90.58 RCW. "Single-family residence" means a detached dwelling designed for and
oceupled by one family including those structures and developments within a contiguous ownership
which are a normal appurtenance. An "appurtenance" is necessarily connected to the use and
anjoyment of a single-family residence and is located landward of the ordinary high water mark and
the perimeter of a watland. On a statewide basis, normal appurtenances Include a garage; deck;
driveway; utilities; fences; installation of a septic tank and drainfield and grading which does not
exceed two hundred fifty cubic yards and which does not involve placement of fill in any wetiand or
waterward of the ordinary high water mark, Local circumstances may dictate additional
interpretations of normal appurtenances which shall be set forth and regulated within the applicable
master program. Construction authorized under this exemption shall be located landward of the
ordinary high water mark;

(h) Construction of a dock, including a community dock, designed for pleasure craft only, for the
private noncommercial use of the owner, lessee, or contract purchaser of single-family and
multiple-family residences. A dock is a landing and moorage facility for watercraft and does not
include recreational dacks, storage facllities or other appurtenances. This exception applies if

either:
(iy In salt waters, the fair market value of the dock does not exceed two thousand five hundred

dollars; ar

(i) In fresh waters the fair market value of the dock does not exceed:

(A) Twenty thousand dollars for docks that are constructed to replace existing docks, are of
equal or lesser square footage than the existing dock being replaced, and are located in a county,
city, or town that has updated its master program consistent with the master program guidelines in
chapter 173-26 WAC as adopted in 2003; or

(B) Ten thousand dollars for all other docks constructed in fresh waters.

However, if subsequent construction oceurs within five years of completion of the prior
construction, and the combined fair market value of the subsequent and prior construction exceeds
the amount specified in either (h)(I)(A) or (B) of this subsection, the subsequent construction shall
be considered a substantial development for the purpose of this chapter.

For purposes of this section salt water shall include the tidally influenced marine and estuarine
water areas of the state including the Pacific Ocean, Strait of Juan de Fuca, Strait of Georgia and
Puget Sound and all bays and inlets associated with any of the above;

(i) Operation, maintenance, or construction of canals, waterways, drains, reservoirs, or other
facilities that now exist or are hereafter created or developed as a-part of an irrigation system for
the primary purpose of making use of system waters, including return flow and artificially stored
groundwater from the irrigation of lands;

(j) The marking of property lines or corners on state-owned lands, when such marking does not
significantly interfere with normal public use of the surface of the water;

(k) Operation and maintenance of any system of dikes, ditches, drains, or other facilities
existing on September 8, 1975, which were created, developed ar utilized primarily as a part of an
agricultural drainage ar diking system;

(I Any project with a certification from the governor pursuant to chapter 80.60 RCW,

(m) Site exploration and investigation activities that are prerequisite to preparation of an
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application for development authorization under this chapter, if:
" (i) The activity does not interfere with the normal public use of the surface waters;

(if) The activity will have no significant adverse impact on the environment including but not
limited to fish, wildlife, fish or wildlife habitat, water quality, and aesthetic valuas;

(iii) The activity does not involve the installation of any structure, and upon completion of the
activity the vegetation and land configuration of the site are restored to conditions existing before
the activity;

(iv) A private entity seeking development authorization under this section first posts a
performance bond or provides other evidence of financial responsibility to the local jurisdiction to
ensure that the site is restored to preexisting conditions; and

(v) The activity is not subject to the permit requirements of RCW 20.58.550;

(n) The process of removing or conteolling aquatic noxious weeds, as defined in RCW
17.26.020, thraugh the use of an herbicide or other treatment methods applicable to weed contral
that are recommended by a final environmentat impact statement published by the department of
agriculture or the department of ecology jointly with ather state agencies under chapter 43.21C
RCW,

(o) Watershed restoration projects as defined herein. Local government shall review the
projects for consistency with the shoreline master program in an expeditious manner and shall
issue its decision along with any conditions within forty-five days of receiving all materials
necessary to review the request for exemption from the applicant. No fee may be charged for
accepting and processing requests for exemption for watershed restoration projects as used in this
section.

(i) "Watershed restoration project" means a public or private project authorized by the sponsor
of a watershed restoration plan that implements the plan or a part of the plan and consists of one or
more of the following activities:

(A) A project that involves less than ten miles of streamreach, in which less than twenty-five
cubic yards of sand, gravel, or soil is removed, imported, disturbed or discharged, and In which no
existing vegetation is removed except as minimally necessary to facilitate additional piantings;

(B) A project for the restoratian of an eroded or unstable stream bank that employs the
principles of bioengineering, including limited use of rock as a stabilization only at the toe of the
bank, and with primary emphasis on using native vegetation to control the erosive forces of flowing
‘water; or

(C) A project primarily designed to improve fish and wildlife habitat, remave or reduce
impediments to rnigration of fish, or enhance the fishery resource available for use by all of the
citizens of the state, provided that any structure, other than a bridge or culvert or instream habitat
enhancement structure associated with the project, is less than two hundred square feet in floor
area and is located above the ordinary high water mark of the stream.

(ii) "Watershed restoration plan" means a plan, developed or sponsored by the deparment of
fish and wildlife, the department of ecology, the department of natural resources, the department of
transportation, a federally recognized Indian tribe acting within and pursuant to its authority, a city, a
county, or a conservation district that provides a general program and implementation measures or
actions for the preservation, restoration, re-creation, or enhancement of the natural resources,
character, and ecology of a stream, stream segment, drainage area, or watershed for which agency
and public review has been conducted pursuant to chapter 43.21C RCW, the State Environmental

Policy Act;
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(p} A public or private project that is designed to improve fish or wildlife habitat or fish passage,
when all of the following apply:

(i) The project has been approved in writing by the department of fish and wildlife;

(ii) The project has received hydraulic project approval by the depariment of fish and wildlife
pursuant to chapter 77.55 RCW, and

(ifiy The local government has determined that the project is substantially consistent with the
local shoreline master program. The local government shall make such determination in a timely
manner and provide it by letter to the project proponent.

Fish habitat enhancement projects that conform to the provisions of RCW 77.55.181 are
determined to be consistent with local shoreline master programs, as follows:

(A) In order to receive the permit review and approval process created in this section, a fish
habitat enhancement project must meet the criteria under (p)(ili)(A)(1) and (II) of this subsection:

() A fish habitat enhancement project must be a project to accomplish one or more of the
following tasks:

« Elimination of human-made fish passage barriers, including culvert repair and replacement;

» Restoration of an eroded or unstable streambarnk employing the principle of bioengineering,
including limited use of rock as a stabilization only at the toe of the bank, and with primary
emphasis on using nativa vegetation to control the erosive forces of flowing water; or

- Placerment of woody debris or other instream structures that benefit naturally repreducing fish
stocks.

The department of fish and wildlife shall develop size or scale threshold tests to determine if
projects accomplishing any of these tasks should be evaluated under the process created in this
section or under other project review and approval processes. A project proposal shall not be
raviewed under the process created in this section if the department determines that the scale of
the project raises concemns regarding public health and safety; and

(1) A fish habitat enhancement project must be approved in one of the following ways:

« By the department of fish and wildlife pursuant to chapter 77.95 or 77.100 RCW,

« By the sponsor of a watershed restoration plan as provided in chapter 89,08 RCW,

» By the department as a department of fish and wildlife-sponsored fish habitat enhancement or
restoration project;

» Through the review and approval process for the jobs for the environment program;

« Through the review and approval process for conservation district-sponsored projects, where
the project complies with design standards established by the conservation commission through
interagency agreement with the United States Fish and Wildlife Service and the natural resource
conservation service;

» Through a formal grant program established by the legislature or the department of fish and
wildlife for fish habitat enhancement or restoration; and

« Through other formal review and approval processes established by the legisiature.

(B) Fish habitat enhancement projects meeting the criteria of (p)(ii)(A) of this subsection are
expected to result in beneficial impacts to the environment. Decisions pertaining to fish habitat
enhancement projects meeting the criteria of (p)(iii)(A) of this subsection and being reviewed and
approved according to the provisions of this section are not subject to the requirements of RCW
43.21C.030 (2)(c).

(C)(I) A hydraulic project approval permit is required for projects that meet the criteria of (p)(iif)
(A) of this subsection and are being reviewed and approved under this section. An applicant shall
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use a joint aquatic resource permit application form developed by the office of regulatory
assistance to apply for approval under this chapter. On the same day, the applicant shall provide
copies of the completed application form to the department of fish and wildlife and to each
appropriate local government. Local governments shall accept the application as notice of the
proposed project. The department of fish and wildlife shall provide a fiteen-day comment period
during which it will receive comments regarding environmental impacts. Within farty-five days, the
department shall either issue a permit, with or without conditions, deny approval, or make a
determination that the review and approval process created by this section is not appropriate for
the proposed project. The department shall base this determination on identification during the
comment period of adverse impacts that cannot be mitigated by the conditioning of a permit. If the
department determines that the review and approval process created by this section is not
appropriate for the proposed project, the department shall notify the applicant and the appropriate
local governments of its determination. The applicant may reapply for approval of the project under
other review and approval processes.

(1) Any person aggrieved by the approval, denial, conditioning, or medification of a permit under
this section may formally appeal the decision to the hydraulic appeals board pursuant to the
pravisions of this chapter.

(D) No local government may require permits or charge fees for fish habitat enhancement
projects that meet the criteria of (p)(iii)(A) of this subsection and that are reviewed and approved
according to the provisions of this section.

(9) The external or internal retrofitting of an existing structure with the exclusive purpose of
compliance with the Americans with Disabilities Act of 1990 (42 U.S.C. Sec. 12101 et seq.) or to
otherwise provide physical access to the structure by individuals with disabilities.

[Statutory Authority: Chapter 80.58 RCW. WSR 17-17-016 (Order 15-08), § 173-27-040, filed
877117, effective 9/7/17. Statutory Authority: RCW 90.58.030 (3)(e), 90.58.045, 90.58.065,
80.58.140(9), 90.58.143, 90.58.147, 90,58.200, 90.58.355, 90.58.390, 90.58.515, 42.21K,080,
71.09.250, 71.09,342, 77.55.161, 89.08.460, chapters 70.105D, 80.50 RCW. WSR 07-02-086
(Order 05-12), § 173-27-040, filed 1/2/07, effective 2/2/07. Statutory Authority: RCW 90.58,140(3)
and [90.58].200. WSR 86-20-075 (Order 95-17), § 173-27-040, filed 9/30/96, effective 10/31/96.]
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e Bl

RCW 90.58,030

Definitions and concepts,

As used in this chapter, unless the context otherwise requires, the following definitions and
concepts apply:

(1) Administration:

(a) "Department" means the department of ecology;

(b) "Director” means the director of the department of ecology;

(c) "Hearings board" means the shorelines hearings board established by this chapter;

(d) "Local government” means any county, incorporated city, or town which contains within ils
boundaries any lands or waters subject to this chapter;

(e) "Person" means an individual, partnership, corporation, association, organization,
cooperative, public or municipal corporation, or agency of the state or local governmental unit
however designated.

(2) Geographical:

(a) "Extreme low tide" means the lowest line on the land reached by a receding tide;

(b) "Floodway" means the area, as identified in a master program, that either: (i) Has been
establishad in federal emergency management agency flood insurance rate maps or floodway
maps; or (ii) consists of those portions of a river valley lying streamward from the outer limits of &
watercourse upon which flood waters are carried during periods of flooding that occur with
reasonable regularity, although not necessarily annually, said floodway being identified, under
normal condition, by changes in surface soil conditions or changes in types or quality of vegetative
ground cover condition, topography, or other indicators of flooding that occurs with reasonable
regularity, although not necessarily annually. Regardless of the method used to identify the
floodway, the floodway shall not include those lands that can reasonably be expected {o be
protected from flood waters by flood control devices maintained by or maintained under license
from the federal government, the state, or a political subdivision of the state;

(c) "Ordinary high water mark" on all lakes, streams, and tidal water is that mark that will be
found by examining the bed and banks and ascertaining where the presence and action of waters
are so commen and usual, and so long continued in all ordinary years, as to mark upon the soil a
character distinct from that of the abutting upland, in respect to vegetation as that condition exists
on June 1, 1971, as it may naturally change thereafter, or as it may change thereafter in
accordance with permits issued by a local govemment or the department: PROVIDED, That in any
area where the ordinary high water mark cannot be found, the ordinary high water mark adjoining
salt water shall be the line of mean higher high tide and the ordinary high water mark adjoining
fresh water shall be the line of mean high water,

(d) "Shorelands” or "shoreland areas” means those lands extending landward for two hundred
feet in all directions as measured on a horizontal plane from the ordinary high water mark;
floodways and contiguous floodplain areas landward two hundred feet from such floodways; and all
wetlands and river deltas associated with the streams, lakes, and tidal waters which are subject to
the provisions of this chapter; the same to be designated as to location by the department of

ecology.
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(i) Any county or city may determine that portion of a one-hundred-year-flood plain to be
included in its master program as long as such portion includes, as a minimum, the floodway and
the adjacent land extending landward two hundred feet therefrom.

(i) Any city or county may also include in its master program land necessary for buffers for
critical areas, as defined in chapter 36.70A RCW, that occur within shorelings of the state, provided
that forest practices regulated under chapter 76.09 RCW, except conversions to nonforestland use,
on lands subject to the provisions of this subsection (2)(d)(ii) are not subject to additional
regulations under this chapter;

(e) "Shorelines" means all of the water areas of the state, including reservoirs, and their
associated shorelands, together with the lands underlying them; except (I) shorelines of statewide
sighificance; (ii) shorelines on segments of streams upstream of a point where the mean annual
flow is twenty cubic feet per second or less and the wetlands associated with such upstream
segments; and (i) shorelinas on lakes less than twenty acres in size and wetlande associated with
such small lakes;

(f) "Shorelines of statewide significance" means the following shorelines of the state:

(i) The area between the ordinary high water mark and the western boundary of the state from
Cape Disappointment on the south to Cape Flattery on the north, including harbors, bays,
estuaries, and inlets;

(i) Those areas of Puget Sound and adjacent salt waters and the Strait of Juan de Fuca
between the ordinary high water mark and the line of extreme low tide as follows:

(A) Nisqually Delta-—from DeWolf Bight to Tatsolo Point,

(B) Birch Bay-~from Point Whitehom to Birch Paoint,

(C) Hood Canal—from Tala Paint to Foulweather Bluff,

(D) Skagit Bay and adjacent area—from Brown Point to Yokeko Point, and

(E) Padilla Bay—from March Point to William Point;

(iii) Those areas of Puget Sound and the Strait of Juan de Fuca and adjacent salt waters north
to the Canadian line and lying seaward from the line of extreme low tide;

(iv) Those lakes, whether natural, artificial, or a combination thereof, with a surface acreage of
one thousand acres or mare measured at the ordinary high water mark;

(v) Those natural rivers or segments thereof as follows:

(A) Any west of the crest of the Cascade range downstream of a point where the mean annual
flow is measured at one thousand cublc feet per second or more,

(B) Any east of the crest of the Cascade range downstream of a point where the annual flow is
measured at two hundred cubic feet per second or more, or those portions of rivers east of the
crest of the Cascade range downstream from the first three hundred square miles of drainage area,
whichever is longer,;

(vi) Those shorelands associated with (f)(i), (i), (iv), and (v) of this subsection (2),

(g) “Shorelines of the state" are the total of all "shorelines” and "shorelines of statewide
significance" within the state;

(h) "Wetlands" means areas that are inundated or saturated by surface water or groundwater at
a frequency and duration sufficient to support, and that under normal circumstances do support, a
prevalence of vegetation typically adapted for life in saturated soil conditions. Wetlands generally
include swamps, marshes, bogs, and similar areas, Wetlands do not include those artificial
wetlands intentionally created from nonwetland sites, including, but not limited to, irfigation and
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drainage ditches, grass-lined swales, canals, detention facilities, wastewater treatment facllities,
farm ponds, and landscape amenities, or those wetlands created after July 1, 1990, that were
unintentionally created as a result of the construction of a road, street, or highway. Wetlands may
include those artificial wetlands intentionally created from nonwetland areas to mitigate the
conversion of wetlands.

(3) Procedural terms:

(a) "Development" means a use consisting of the construction or exterior alteration of
structures; dredging; dnlling; dumping; filling; removal of any sand, gravel, or minerals;
bulkheading; driving of piling; placing of obstructions; or any project of a permanent or temporary
nature which interferes with the normal public use of the surface of the waters overlying lands
subject to this chapter at any state of water level;

(b) "Guidelines" means those standards adopted to implement the policy of this chapter for
regulation of use of the shorelines of the state prior to adoption of master programs. Such
standards shall also provide criteria to local governments and the department in developing master
programs;

(c) "Master program" means the comprehensive use plan for a described area, and the use
regulations together with maps, diagrams, charts, or other descriptive material and text, a
statement of desired goals, and standards developed in accordance with the policies enunciated in
RCW 80.58.020. "Comprehensive master program update” means a master program that fully
achieves the procedural and substantive requirements of the department guidelines effective
January 17, 2004, as now or hereafter amended;

(d) "State master program" is the cumulative total of all master programs approved or adopted
by the department of ecology;

(e) "Substantial development"” means any development of which the total cost or fair market
value exceeads five thousand dollars, or any development which materially interferes with the
normal public use of the water or shorelines of the state. The dollar threshold established in this
subsection (3)(e) must be adjusted for inflation by the office of financial management every five
years, beginning July 1, 2007, based upon changes in the consumer price index during that time
period. "Consumer price index" means, for any calendar year, that year's annual average consumer
price index, Seattle, Washington area, for urban wage earners and clerical workers, all items,
compiled by the bureau of labor and statistics, United States department of labor, The office of
financial management must calculate the new dollar threshold and transmit it to the office of the
code reviser for publication in the Washington State Register at least one month before the new
dollar threshold is to take effect. The following shall not be considered substantial developments for
the purpose of this chapter:

(i) Normal maintenance or repair of existing structures or developments, including damage by
accident, fire, or elements;

(ii) Construction of the normal protective bulkhead common to single-family residences;

(iiiy Emergency construction necessary to protect property from damage by the elements;

(iv) Construction and practices normal ar necessary for farming, irrigation, and ranching
activities, including agricultural service roads and utilities on shorelands, and the construction and
maintenance of irrigation structures including but not limited to head gates, pumping facllities, and
irrigation channels. A feedlot of any size, all processing plants, other activities of a commercial
nature, alteration of the contour of the shorelands by leveling or filling other than that which results
from normal cultivation, shall not be considered normal or necessary farming or ranching activities.

hep://app.leg.wa,gov/RCW/ defaule, aspxicite=80,58.020 Page 3of 6
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A feedlot shall be an enclosure or facility used or capable of being used for feeding livestock hay,
grain, silage, or other livestack feed, but shall not include land for growing crops or vegetation for
livestock feeding and/or grazing, nor shall it include normal livestock wintering operations:

(v) Construction or modification of navigational aids such as channel markers and anchor
buoys;

(vi) Construction on shorelands by an owner, lessee, or contract purchaser of a single-family
residence for his own use or for the use of his or her famlly, which residence does not exceed a
height of thirty-five feet above average grade level and which meets all requirements of the state
agency or local government having jurisdiction thereof, other than requirements imposed pursuant
to this chapter; ‘

(vii) Construction of a dock, including a community dock, designed for pleasure craft only, for
the private noncommercial use of the owner, lessee, or contract purchaser of single and multiple
family residences. This exception applies if either; (A) In salt waters, the fair market value of the
dock does not exceed two thousand five hundred dollars; or (B) in fresh waters, the fair market
value of the dock does not exceed: (1) Twenty thousand dollars for docks that are constructed to
replace existing docks, are of equal or lesser square footage than the existing dock being replaced,
and are located in & county, city, or town that has updated its master program consistent with the
master pragram guidelines in chapter 173-26 WAC as adopted in 2003; or (ll) ten thousand dollars
for all other docks constructed in fresh waters. However, if subsequent construction occurs within
five years of completion of the prior construction, and the combined fair market value of the
subsequent and prior consfruction exceeds the amount specified in either (e){(vii)(A) or (B) of this
subsection (3), the subsequent construction shall be considered a substantial development for the
purpose of this chapter. All dollar thresholds under (e)(vii)(B) of this subsection (3) must be
adjusted for inflation by the office of financial management every five years, beginning July 1, 2018,
based upon changes in the consumer price index during that time period. "Consumer price index"
means, for any calendar year, that year's annual average consumer price index, Seattle,
Washingtan area, for urban wage eamers and clerical workers, all items, compiled by the bureau of
labor and statistics, United States department of labor. The office of financial management must
calculate the new dollar thresholds, rounded to the nearest hundred doliar, and transmit them to the
office of the code reviser for publication in the Washington State Register at least one month before
the new dollar thresholds are to take effect;

(vili) Operation, maintenance, or construction of canals, waterways, drains, reservoirs, or other
facilities that now exist or are hereafter created or developed as a part of an irrigation system for
the primary purpose of making use of system waters, including return flow and artificially stored
groundwater for the irrigation of lands;

(ix) The marking of property lines or corners on state owned lands, when such marking does
not significantly interfere with normal public use of the surface of the water,

(x) Operation and maintenance of any system of dikes, ditches, drains, or other facilities
existing on September 8, 1975, which were created, developed, or ufilized primarily as a part of an
agricultural drainage or diking system;

(xi) Site exploration and investigation activities that are prerequisite to preparation of an
application for davelopment authorization under this chapter, if.

(A) The activity does not interfere with the normal public use of the surface waters;

(B) The activity will have no significant adverse impact on the environment including, but not
limited to, fish, wildlife, fish or wildlife habitat, water quality, and aesthetic values;

hop:/ /app.leg.wi. gov/RCW/ default aspxleitewd0.58.030 Page 4 of 6
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(C) The activity does not involve the installation of a structure, and upon complietion of the
activity the vegetation and land configuration of the site are restored to conditions existing before
the activity;

(D) A private entity seeking development authorization under this section first posts a
performance bond or provides other evidence of financial responsibility to the local jurisdiction to
ensure that the site is restored to preexisting conditions; and

(E) The activity is not subject to the permit requirements of RCW 90.58.550;

(xii) The process of removing or ¢controlling an aquatic noxious weed, as defined in RCW
17.26.020, through the use of an herbicide or other treatment methods applicable to weed control
that are recommended by a final environmental impact statement published by the department of
agriculture or the department jointly with other state agencies under chapter 43.21C RCW,

(xiil) The external or internal retrofitting of an existing structure with the exclusive purpose of
compliance with the Americans with disabilities act of 1990 (42 U.S.C. Sec. 12101 et seq.) orto
otherwise provide physical access to the structure by individuals with disabilities.

[ 2016 ¢ 193 § 1; 2014 ¢ 23 § 1. Prior: 2010 ¢ 107 § 3; 2007 ¢ 328 § 1; 2003 ¢ 321 § 2; 2002 ¢ 230 §
2; 1996 ¢ 265 § 1; prior; 1995 ¢ 382 § 10; 1995 ¢ 255§ 5; 1995 c 237§ 1; 1987 c 474 §1; 1986 ¢
292§1;1982 1stex.s. ¢ 13 §2;1980 c 2 § 3; 1979 ex.s. ¢ 84 § 3; 1975 1stex.s. ¢ 182§ 1; 1973
1stex.s.c 203 § 1; 1971 ex.s. ¢ 286 § 3.]

NOTES:

Intent—Retroactive application—Effective date—2010 ¢ 107: See notes following RCW
36.70A.480.

Finding—Intent—2003 c 321: "(1) The legislature finds that the final decision and order in
Everett Shorelines Coalition v. City of Everett and Washington State Depariment of Ecology, Case
No, 02-3-0009c¢, issued on January 9, 2003, by the central Puget Sound growth management
hearings board was a case of first impression interpreting the addition of the shoreline
management act into the growth management act, and that the board considered the appeal and
issued its final order and decision without the benefit of shorelines guidelines to provide guidance
on the implementation of the shoreline management act and the adoption of shoreline master
programs.

(2) This act is intended to affirm the legislature's intent that:

(a) The shoreline management act be read, interpreted, applied, and implemented as a
whole consistent with decisions of the shoreline[s] hearings board and Washington courts prior to
the decision of the central Puget Sound growth management hearings board in Evereft Shorelines
Coalition v. City of Everett and Washington State Department of Ecology,

(b) The goals of the growth management act, including the goals and policies of the
shoreline management act, set forth in RCW 36.70A.020 and included in RCW 36.70A.020 by

RCW 36.70A.480, continue to be listed without an order of priority; and
(c) Shorelines of statewide significance may include critical areas as defined by RCW
36.70A.030(5), but that shorelines of statewide significance are not critical areas simply because

they are shorelines of statewide significance.
(3) The legislature intends that critical areas within the jurisdiction of the shoreline

Paga 5 of B
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management act shall be governed by the shoreline management act and that critical areas outside
the jurisdiction of the shoreline management act shall be governed by the growth management act.
The legislature further intends that the quality of information currently required by the shoreline
management act to be applied to the protection of critical areas within shorelines of the state shall
not be limited or changed by the provisions of the growth management act." [ 2003 ¢ 321 §1)

Finding—Intent—2002 c 230: "The legislature finds that the dollar threshald for what
constitutes substantial development under the shoreline management act has not been changed
since 1986. The legislature recognizes that the effects of Inflation have brought in many activities
under the jurisdiction of chapter 90.58 RCW that would have been exempted under its original
provisions. It is the intent of the legislature to modify the current dollar threshold for what
constitutes substantial development under the shoreline management act, and to have this
threshold readjusted on a five-year basis." [ 2002 ¢ 230 § 1.]

Effective date—1995 ¢ 255: See RCW 17.26.901.

Severability—1986 ¢ 292: "If any provision of this act or its application to any person or
circumstance is held invalid, the remainder of the act or the application of the provision to other
persons or circumstances is not affected." { 1986 ¢ 292 § 5.]

Intent—1980 ¢ 2; 1979 ex.s. ¢ 84: "The legislature finds that high tides and humricane force
winds on February 13, 1979, caused conditions resuiting in the catastrophic destruction of the
Hood Canal bridge on state route 104, a state highway on the federal-aid system; and, as a
consequence, the state of Washington has sustained a sudden and complete failure of a major
segment of highway system with a disastrous impact on transportation services between the
counties of Washington's Qlympic peninsula and the remainder of the state. The governor has by
proclamation found that these conditions constitute an emergency. To minimize the economic loss
and hardship to residents of the Puget Sound and Olympic peninsula regions, it is the intent of
1979 ex.s. ¢ 84 to authorize the department of transportation fo undertake immediately all
necessary actions to restore interim transportation services across Hood Canal and Puget Sound
and upon the Kitsap and Olympic peninsulas and to design and reconstruct a permanent bridge at
the site of the original Hood Canal bridge. The department of transportation is directed to proceed
with such actions in an environmentally responsible manner that would meet the substantive
objactives of the state environmental policy act and the shorelines management act, and shall
consult with the department of ecology in the planning process. The exemptions from the state
environmental policy act and the shorelines management act contained in RCW 43.21C.032 and
20.58.030 are intended to approve and ratify the timely actions of the department of transportation
taken and to be taken to restore interim transportation services and to reconstruct a permanent
Hood Canal bridge without procadural delays."[1980¢c 2§ 1; 1979 ex5.c 84 § 1]
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18.40.270 Vacation (short-term) rentals of residences or
accessory dwelling units (ADUs).

The following standards apply to all vacation (short-term; less than 30
days) rentals of single-family residential units and accessory dwelling
units or portions thereof:

A. No more than three guests per bedroom shall be accommodated
at any one time,

B. The vacation rental of a principal residence or accessory dwelling
unit shall be operated in a way that will prevent unreasonable
disturbances to area residents,

C. At least one additional off-street parking space shall be provided
for the vacation rental use in addition to the parking required for the
residence or accessory dwelling unit.

D. If any food service is to be provided the requirements for a bed
and breakfast residence must be met.

E. No outdoor advertising signs are allowed.

F. The owner or a long-term lessee may rent either the principal
residence or the accessory dwelling unit on a short-term basis
(vacation rental), but not both.

G. Where there are both g principal residence and an accessory
dwelling unit, the owner or long-term Iessee must reside on the
premises, or one of the living units must remain unrented.

H. In all activity center land use districts, rural residential, and
conservancy land use districts, the vacation rental of a residence or
accessory dwelling unit may be allowed by provisional (‘Prov") permit
only if the owner or lessee demonstrates that the residence or
accessory dwelling unit in question was used for vacation rental on or
before June 1, 1997. When internal land use district boundaries are
adopted for an activity center, this provision will apply to VR and HR
districts but not to the activity center in general.

I. Vacation rental accommodations must meet all local and state
regulations, including those pertaining to business licenses and
taxes.

J. Owners of vacation rentals must file with the administrator a 24-
hour contact phone number.

K. The owner of lessee of the vacation rental shall provide notice to
the tenants regarding rules of conduct and their responsibility not to
trespass on private property or to create disturbances. If there is an
easement that provides access to the shoreline, this shall be
indicated on a map or the easement shall be marked; if there is no

128



access, this shall be indicated together with a warning not to
trespass.

L. Detached accessory dwelling units established under SJCC
18.40.240 cannot be separately leased or rented for less than 30
days. (Ord. 7-2006 § 8; Ord. 21-2002 § 5; Res. 145-1998; Ord. 2-
1998 Exh. B §4.19.3)

18.40,280 Industrial uses — Standards for site development.

A. All Industrial Uses. The following standards apply to all industrial
uses as listed in Tables 18.30.030 and 18.30.040 and to those other
uses determined by the administrator to be industrial uses.

1. The use of chemicals, industrial solvents, or other noxious or
hazardous substances shall comply with all federal, state, and County
safety, fire, structural, storage, and disposal standards.

2. Water supplies, wastewater, and sewage disposal facilities
adequate to serve the proposed use shall be provided.

3. Retail sales and services incidental to a principally permitied use
are allowable, provided:

a. The operations are contained within the main structure which
houses the primary use;

b. Retail sales occupy no more than 15 percent of the total building
square footage;

c. No retail sales or display of merchandise occurs outside the
structure; and

d. All products offered for retail sales on the site are manufactured,
warehoused, or assembled on the premises.

4. No use shall be made of equipment or material which produces
unreasonable vibration, noise, dust, smoke, odor, electrical
interference to the detriment of adjoining property.

5. Use of a County access road or private road for access to new
industrial development shall be permitted only if the applicant
demonstrates that public health, safety and welfare will be protected,
and if traffic and maintenance impacts to the private road are
minimized by conditions on the permit.

B. Industrial Uses in Rural Designations, For all allowable and
conditionally permitted industrial uses located in rural land use
districts, as listed in Table 18.30.040, if estimated traffic volume
generated would exceed the volume that would be generated by tural
residential use of the site (five trips per day per unit of maximum
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density), any easements or road improvements required by the
County engineer to accommodate the increase must be provided
prior to occupaney.

C. Concrete Batch Plants — Additional Standards. All receiving,
mixing, and preparation activities shall occur in an enclosed space
that includes an air filtration exhaust system,

D. Light Industrial Uses — Additional Standards.

1. All operations other than loading and unloading shall be conducted
within a fully enclosed building.

2. Production of noise at the property lines of the premises shall not
exceed normal ambient noise levels in the vicinity, as discernible
without instruments.

3. No emissions of dust, dirt, odors, smoke, toxic gases ar fumes will
oceur. (Ord. 2-1998 Exh. B § 4.20)
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18,50.040 Exemptions from shoreline substantial development
permit requirements — General requirements.

A. Exemption from the shoreline substantial development permit
requirements under this section does not constitute an exemption
from the policies of the SMA, the regulations of this SMP, or other
applicable County, state, or federal permit requirements.

B. Exemption procedures are provided in SJCC 18.80.110(F).
Exemptions are construed narrowly in accordance with WAC 173-27-
040(1)(a). If any part of a project is not eligible for an exemption, a
shoreline substantial development permit is required for the entire
project.

C. Certificates of exemption are required for certain developments
under SJCC 18.50.050(B). A use classified as a conditional use, or a
use not named or contemplated in this chapter, is allowed subject to
a conditional use permit and is ineligible for a shoreline substantial
development permit exemption.

not shoreline substantial developments and require a certificate of
exemption when not considered as part of a larger project or
development permit;

1. With the exception of docks, any development, use, structure or
activity whose total cost or fair market value, whichever is higher,
does not exceed the maximum exempt amount allowed by state |law
(6,416 as of October 2012) in accordance with WAC 173-27-
040(2)(a), if such development does not materially interfere with the
normal public use of the water or shorelines of the state. The total
cost or fair market value of the development includes the fair market
value of any donated, contributed or found labor, equipment, or
materials. -

2. Normal maintenance or repair of existing structures or
developments including those damaged by fire, accident, or the
elements in accordance with WAC 173-27-040(2)(b).

3. Construction of a protective structural shoreline stabilization
measure associated with existing single-family residences in
accordance with WAC 173-27-040(2)(¢c).

4. Emergency construction necessary to protect property from
damage by the elements, in accordance with WAC 173-27-040(2)(d).
Flooding or other seasonal events that can be anticipated and may
occur but are not immediately imminent are not an emergency.

5. Construction and practices necassary for farming, irrigation, and
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ranching activities, including agricultural service roads and utilities on
shorelands, construction and maintenance of a barn or similar
agricultural structure and the construction and maintenance of
irrigation structures such as head gates, pumping facilities, and
provided, that a feedlot of any size, all processing plants, other
activities of a commercial nature, and alteration of the contour of the
shorelands by leveling or filling (other than that which results from
normal cultivation) are not considered normal or necessary farming or
ranching activities.

6. Construction or modification of navigational aids such as channel
markers and arichor buoys in accordance with WAC 173-27-040(2)(f).
7. Construction of a single-family residence, including normal
residential appurtenances, for the use of the beneficial owner and
their family is exempt from shoreline substantial development permit
requirements. For the purposes of this SMP, the beneficial owner is
an individual who may be a land owner, lessee, contract purchaser,
or a member of a family corporation, trust, or partnership, and who is
related by blood, adoption, marriage or domestic partnership to all
other members of the corporation, trust or partnership. For the
construction of more than one single-family residence, a shoreline
substantial development permit is required in accordance with WAC
173-27-040(2)(g). Exempt normal residential appurtenances are
defined in SJCC 18.20.140 and regulated by SJCC 18.50.050.

8, Construction of a dock, including a community dock, designed for
pleasure craft only, for the private, noncommerclal use of the owner,
lessee, or contract purchaser of single- and multiple-family
residences in accordance with WAC 173-27-040(2)(h). This exception
applies if either:

a. In salt waters, the fair market value of the dock does not exceed
$2,500; or

b. In fresh waters, the fair market value of the dock does not exceed
$10,000, but if subsequent construction having a fair market value
exceeding $2,500 occurs within five years of completion of the prior
construction, the subsequent construction is considered a substantial
development.

9. Operation, maintenance, ar construction of canals, waterways,
drains, reservoirs, or other facilities that now exist or are hereafter
created or developed as part of an irrigation system for the primary
purpose of making use of the system waters, including return flow
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and artificially stored groundwater from the irrigation of lands in
accordance with WAC 173-27-040(2)(i).

10. The marking of property lines or corners on state-owned lands,
when such marking does not significantly interfere with normal public
use of the surface of the water in accordance with WAC 173-27-
040(2)(j).

11. Operation and maintenance of any system of dikes, ditches,
drains, or other facilities existing on September 8, 1975, that were
created, developed, or utilized primarily as part of an agricultural
drainage or diking system in accordance with WAC 173-27-040(2)(k).
12. Site exploration and investigation activities that are prerequisite to
preparation of an application for development autharization under this
a. The activity does not interfere with the normal public use of the
surface waters;

b. The activity will have no significant adverse impact on the
environment such as fish, wildlife, fish ar wildlife habitat, water
quality, and aesthetic values:

¢. The activity does not involve the installation of any structure, and
upon completion of the activity the vegetation and land configuration
of the site are restored to conditions existing before the activity;

d. A private entity seeking development authorization under this
section first posts a financial guarantee or provides other evidence of
financial responsibility to the County to ensure that the site is restored
to preexisting condition; and

e. The activity is not subject to the permit requirements of RCW
90.568.550.

13. The process of removing or controlling an aquatic noxious weed,
as defined in state [aw, through the use of herbicides or other
treatment methods that are recommended in a final environmental
impact statement published by the U.S. Department of Agriculture or
the WDOE jointly with other state agencies under Chapter 43.21C
RCW in accordance with WAC 173-27-040(2)(n). In order to qualify
as exempt, noxious weed control must meet the following County
requirements:

a. Aquatic weed control must only oceur when native plant
communities and associated habitats are threatened or where a
water-dependent use is restricted by the presence of weeds. Aguatic
weed control must oceur in compliance with all other applicable laws

and standards.
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b. Agquatic weeds will be controlled by hand pulling or mechanical
harvesting that does not disturb the sea bed, or entail placement of
aqua-screens. If the action is being proposed for the retention of
existing water depth for navigation, it is considered normal
maintenance and repair.

c. The control of aquatic weeds by derooting, rotovating, or other
methods that disturb the sea bed or benthos in order to maintain the
pre-existing water depth for navigation in an area covered by a
previous permit is considered normal maintenance and repair. The
control of aquatic weeds by similar methods in any other
circumstance requires a shoreline substantial development permit.
d. Use of herbicides to control aquatic weeds is prohibited except
where no feasible alternative exists and weed control complies with
all state rules and regulations.

14. Watershed restoration projects in accordance with WAC 173-27-
040(2)(0).

15. A public or private project that is designed to improve fish or
wildlife habitat or fish passage in accordance with WAC 173-27-
040(2)(p), when all of the following apply:

a. The project has been approved by the Washington Department of
Fish and Wildlife (WDFW);

b. The project has received hydraulic project approval by the WDFW
pursuant to Chapter 77.55 RCW; and

c. The County has determined that the project is substantially
consistent with this SMP. (Ord. 11-2017 § 5; Ord. 1-2016 § 10)
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18.80.040 Open-record predecision hearings.

A. Responsibility of Administrator for Hearings, The administrator
shall:

1. Where applicable, schedule open-record predecision hearings on
project permit applications;

2. Prepare the staff report on the project permit application, which
shall be a single report stating intermediate steps taken in processing
the project permit application as of the date of the report, and
recommendations, if any. The staff report shall state any mitigation
required or proposed under the development regulations or under the
County's SEPA authority. If a threshold determination other than a
determination of significance has not been issued previously by the
County, the report shall include or append this determination: and

3. Prepare the notice of decision, if required, and mail a copy of the
naotice of decision to those required by this code (SJCC 18.80.130) to
receive such decision.

B. Burden and Nature of Proof. The burden of proof is on the project
permit applicant. The project permit application must be supported by
evidence that it is consistent with the applicable state law, County
development regulations, the Comprehensive Plan, and the applicant
meets his burden of proving that any significant adverse
environmental impacts have been adequately analyzed and
addressed. (Ord. 15-2002 § 4, Ord. 2-1998 Exh. B § 8.4)
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EXHIBIT 1 &

Dan & Cheryl Stabbert
13019 NE 61* Place
Kirkland, WA 98033
206-383-1325

lanuary 22, 2018 (Updated)

San Juan County Development Department
Attention Julie Thompsan

135 Rhode Street

Friday Harbor, WA 98250

Re: 2318 Qbstruction Pass Road, Olga
Permit # PPROVO-17-0065 and PPROVO-17-0066

Via: Email lulieT@sanjuanco.com

Dear San luan County Department of Community Development:

My wife Cheryl and | own two homes on Oreas Island, and they are situated on ten wonderful acres that
we call Totem Cove. Over the past four-plus years we have hosted some family events at Totem Cove
including two large family reunions. The unique Isolation of this property combined with the natural
beauty that only the San Juan Islands can offer blended with those reunions to create memories far a
lifetime. It led us to request permission from your agency to be allowed to offer this same wonderful
experience to other families an a limited basis. (Note: Your time Is valuable so we have included a brief
plctorial review with descriptions in the event there Is not sufficlent time to review our written

response)

In response to Tam Evans abjections we would like to offer the following:

1. The joint use agreement (JUA) was developed for the awnership and use of the small dock on the
SE corner of this property and to allow the Evans a pathway easement to a small parcel of land to
stare their marine gear Including crab pots. Its primary facus is on the use, maintenance, and
expense with a special focus on limiting noxious smells, unsightly storage, etc. as the Evans primary
use has been for oyster development with up to 24,000 seedlings at a given time. Basically
protecting our (Jacobsen’s) property from misuse of the storage and dock area given that it is
directly in front of our master badroom and is not even visible from the majority of the Evans
property including their home. ( see Exhibit 1 Aerlal Phato). Also the only prohibited use of the dock
is commercial use which the Washington State Supreme Court has clearly ruled does nat apply to
temporary rentals,

“In Wilkinson v. Chiwowa Communities Assaciation, the Washington Suprerme Court held in 2014 that an

owner’s receipt of money from a vacationing guest for the use of the owner’s home does not change the

use from residential to commercial”,

2. The jolnt use agreement repeatedly re-states in paragraph 2C. and then again in paragraph 21 that
our property { Jacobsen) parcels retain all rights of use and development. (Exhibit 2 Joint Use
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Agreement). In no way was this agreement designed to give the Evans a say over how we utilized
our property in any way other than the Joint use of the dock and its associated care. To claim that
the joint use agreement gives the Evans access to authority over our uplands and its use is far-
reaching, And ta claim that the limited use of our 10-acre parcel of property somehow will affect
their enjoyment and safety is misleading,

3. The property is unique in the fact that it has natural boundaries to the south( Salish Sea and rock
walls), tothe west ( 50-70' rock walls) to the north (wetland/pond division) and to the east (rock and
elevated tree lined boundary that follows Obstruction Pass Road. (Exhibit 3)

4, The rules for vacation rental residences 18.40.270 clearly defines the standards which we are
prepared to enforce including our arrangement for local and nearby administration. The property itself,
nearly 9 miles from Eastsound does not lend itself to the “party “ crowd but rather to a unique blend of
Individual who appreciates the isolation and beauty of this unique property.

5. The objections that have been raised reflect the sum of all fears rather than reality.

a. One lane deteriorating road:
i. We have two separate entrances to thls property with the Obstruction Pass entrance
through an electronic gate and the second-placed almost 700 feet away on the north
end along the pond,
i. There have been no complaints about Qbstruction Pass Road being inadequate for
its given use.
iii. This road has sufficient size for the large service trucks from both propane and
waste services taking care of all of our homes along this road without ever a complaint.
iv. With both homes occupied the total occupancy is  bedrooms with an average of 2
persans per room. 3 persons per room has been implied but as you can see from the
photos (attachment 4 interior photos) these homes are nat the quality of living to be
occupied by 3 person per room unless of course there is an infant at one time or the
other In a bassinet, Our average guest complement has never been more than two cars
as guests often by-pass the ferry and come by the small water taxi (Island Express).
One of the great features of Obstruction Pass Is that you can bypass the ferry lines,
reservations, and delays. In the four and half years we have owned this property we
have come by ferry no more than three or four times. The county dock which is only a 3
-4 minute walk from our property is ideal for either water taxi or your own personal
boat. And the property dock and offshore buoys are adequate for small commuter
boats up to 30 feet,

b. Guests Infringing on other property owners beach areas
i, As you can see from our aerial photo (Exhibit 1) that is not only difficult but almost
Impossible to occur here. We have had one instance where a young person climbed out
on the rock along our SW corner and infringed on our neighbors privacy and we posted a
sign to preclude this. It was a daring act due to the rugged terrain and not one likely to
be repeated.
il. The homes that are experiencing this are on the east side of Obstruction Pass Road
and they all share a common beach with one another. (Please see attachment of
additional photos) That Is not the case with our property, and as you can see from the
phatos, we are uniquely isolated- a quality that makes our property somewhat unique.

e. Guests disrespecting people’s property and a cultural change:
i. The home that is being referenced 33 Meany Way and it is a very nice property. It is
generally empty and its entrance lies about 50’ from our Obstruction Pass Road
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entrance. We have never noticed a problem. But agaln, that home is located on a nearly
continuaus beach that runs east along Obstruction Pass connecting property to
property (Additional photos) .
ii. These homes are designed to be lived in full time. If we chaose to allow another
family, to live in our home far a short period rather than be use the home ourselves the
net increase Is zero. The attitudes of those who come to Orcas Island tend to be unique
respectful and appreciative of nature. When you consider the remote nature of this
property, its isolation, and you blend that with the sub set for Orcas, you have a very
special group. One that | am always surprised by and appreciative of and would find it
very unusual to be anything other than respectful.
iii. The nature of rentals with the high end agencies do not only undergo background
checks but the guests generally have been rated by other venues that they have rented
in the past. This rating system helps ensure the quality of both the guest and the home
owner, and to ensure that problems do not occur. There is no guarantee of course but
the likelihood once again of getting a bad apple is rare and becoming even more so as
mare historic data is collected. It is something we are thinking through ourselves as we
consider lending our beautiful home to another family and an issues we will always treat
with respect,

d. Exterior Lighting is bothersome
. We appreciate Julia Evans and her heart for Orcas and this area. We Installed a very
low level and tasteful landscape lighting set on our west rock wall that includes three
low wattage bulbs shining onto three large madronas on our hillside, spaced about 75’
apart from one another, A fourth light of low wattage highlights a 17’ hand-carved
totem pale that looks over the bay and which was carved for our family 30 years ago.
The lights turn on at dusk and off between 11PM and 12PM each evening through
automatic switching. There is no chance that they will stay on longer nor [ater as their
timing is fixed. 5o no matter whether we have 4 people there or & people staying the
night the lights will not become any brighter ner stay an any longer nor look any less
beautiful. (Exhibit 5 night photo of hillside)

e. Unattended Beach Fires
i, Our property Is such that we have never had a flre on the beach. It is not set up
geographically conducive for that. Unlike the homes fronting Obstruction Pass and
where the other authors reside where the beach flows directly out in front of their
homes and families roam up and down sharing staries ete. Our property has a concrete
fire pit in front of our home and completely hidden, protected, and totally unobservable
from the Obstruction Pass homes. We even have an outdoor fireplace on our patio. |
mistakenly had a fire in the fireplace one season and was reminded by our neighbor who
is a volunteer fireman that the “no burn” rule applied to fireplaces as well, 5o we
haven't made that mistake again, and we reinforce it with all of our guests.

Well, that is it for our responses to our neighbors, whom we do care for and respect. But also, we
would appreciate it if we were granted our request for the two permits as we feel it is within our rights
as property owners to utilize our property as we see fit and within the structure and guidelines that
have been set by the County and which we feel we more than adequately meet.

Regards,

N “1&);@ —

Dan & Cheryl Stabbert
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Aerlal Photo of Stabbert and Evans Homes showing the distance, adequate separation, and
privacy between the residences.-This photo shows the distance that Evans home is from
Stabbert as well as orientation of Evans home towards the view along obstruction pass nearly
a 200 degree view AWAY from Stabbert property.

- CSSTARBERT .

"BROPERTY. kst at

EVANS PROPER
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Photo showing the proximity of the homes the permit opponents are referencing with their
concerns and the difference in density compared to the Stabbert property.

Photos of Stabbert property boundaries once again showing the misleading statements of
trespass, beach fires, and disrespect of boundary lines are unfounded. Photos include

a, Photo of south Salish Sea and adjacent rock outcroppings

b. Photo of west rock wall with elevations to 60' along the entire west property line.

¢. Photo of east rock wall, steel entry gates, and tree lined fence that follow the
entire length of the property along Obstruction Pass Road.

d. Photo of north boundary made up of large wetland and pond area that runs along

main access blacktop road off of Point of View lane.
e. Boundaries are such that Obstruction Pass have a difficult even looking inte the

10 acre Stabbert property let alone accessing it physically.
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East Wall Boundary

East Wall Boundary
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West Wall Boundary
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Property North Boundary Pond along Point of view Entrance Road

~ Photos showing one of the primary purposes of the Joint Use Agreement ( JUA) was to
protect the Stabbert home and NOT to deliver authority over the Stabbert property to the
Evans. Copy of JUA highlighted to key clauses. Photos of Evans oyster cages hanging
haphazardly from the dock and its access. Photos of debris laden cages ( algae, muscle
encrusted, noxious smelling when out of the water) Photo of the direct line of sight of from
the Stabbert master bedroom/main house living area to the Evans platform. One of the
JUA primary purposes is to protect the Stabberts property from misuse of the storage and
dock area given that the Evans storage area lie directly in front of our master bedroom and
primary living areas. Conversely, this same storage is not remotely visible from nor do
noxious smells affect the Evans home or living environment. . ( see Exhibit 1 Aria)l Photo

showing and exhlibit 2 of Evans oyster cages).

4

View from Stabbert
Property
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Explanation of and purpose for drawing of Evans structure with Stabbert signature. Dwg of
Evans Platform with Dan Stabbert Signature was due to the fact that Evans, prior to Stabbert
purchase of the property, had constructed a substantial structure on Stabbert property
considerably outside of approved easement and Stabbert wanted this structure moved upon
their ownership of the property-This platform while moved, remains located outside of the
Evans allowed easement and it is built as a structure even though PROHIBITED in the Joint
Use Agreement (JUA). Stabberts have allowed the structure and its location on a temporary
and voluntary basis but have not waived their rights in the JUA. Basically employing a good
neighbor policy but with a stick.
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Photos showing the quality of the Stabbert homes showing the accusations of large groups in
single rooms is not only miss leading but illogical

Sample photos of interior of Stabbert Homes including imported carpets from around the world
hand crafted furnishings, and rock/stone architecture. These are not party houses where three
sleep to a room.
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Guest House Living Room
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Guest House Master Bedroom
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Picture of night lights on hill to refute the claim that use of our home will cause damage
and loss of enjoyment to the Evans and that with increased utilization will come increased
lighting-These three madrone lights and small uplights on Totem Pole photo are taken from
the dock looking back on the hillside. The Evans Home, while facing away from these
lights, is another 200-300 southeast of the dock location and 400-500 feet from the hillside
light sources. These lights are on a timer year round whether the property is being used or
not. They are LED, very low power consumption and energy efficient line voltage.

Stabbert night lights on Totem Pole and Hill with House Interior Lights on for comparison.
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These photos and documents show the capable capacity of the road serving the Stabbert
property and disprove the unfounded and never before made claims of an unsafe, too
small, and incapable road serving the residences off of Obstruction Pass. They also show
the normal mode of transportation and access to the Stabbert property by water and NOT
by car or other mode of transportation. Photo and Copy of Obstruction Pass Road and
Point of View Lane Connection, Photo of water taxi with Obstruction Pass and Orcas
guests coming into county dock. These photos and documents show the roads leading in
and out of the Stabbert property. The roads are sufficiently wide to support a number of
properties beyond the intersection of Point of View Lane and Obstruction Pass Road. The
Stabbert property can be accessed safely by either road. There have been no known
accidents, reported injuries, or other miss-happenings that we are aware of ever on these
roads. The cornmunity has not called for repair, replacement, or increase in size, Justas
importantly, is the fact that the vast majority of guests and residents to Obstruction Pass
and specifically our property come by boat and not by car. Often bringing their bicycles,
hiking shoes, and

16° Wide Road
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Stabbert property arriving by boat which is the normal form of transportation for this property
not by car or ferry.
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The fire area photo is provided to disprove allegations that unattended beach fires and
safety violations will occur if the Stabbert property is allowed to be utilized by others
than the Stabbert family. Photos show approved concrete and stone fire area built into
property and not on the beach. Beach fires are commaon for the homes along
Obstruction Pass itself but just the oppaosite for the Stabbert property. This photo shows
our huilt in exterior fire place as well as our concrete poured fire area located in an open
zone,
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Short aerial view of the property and situated structure shows our veracity and disproves
the unfounded claims made by the opponents -This short video shows the property and
how the structures are situated on its ten acres including access roads, boundaries, and
isolation.
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ExHIlT 17

Julie Thnmeson

From: Tom Evans <tom@maritimeinjury.com>
Sent: Tuesday, January 30, 2018 10:41 AM
To: Yunge, Chad (ECY)

Cc: Julie Thompson; Renkar, Betty (ECY)
Subject: Re: Stabbert Vacation Rentals
Attachments: PCHBSHB Decision Search.pdf

Hi Chad, and thank you for getting back to me so quickly. Instead of outlining an argument, I thought T would
ask you to answer the fairly smile question raised by the matrix as to whether a shoreline permit is required:

1. Arent vacation rentals only found on p84 of 87, their column up?
2. Doesn’t the block for permit required for Rural Farm Forest (four blocks (o the right) say “SD,"?

3. Doesn’t the definition of SD, found on P 81 of 87, state that SD means “Subject To Shoreline
Substantial Development Permit?

How do you explain that?

You also make the statement below vacation rentals are only required for “Rural environment
designation.” There is no "Rural environment designation.” The matrix/mappimg doesn’t show anything
designated “Rural Environment Designation.” There is a a column for “Rural” but my neighbor’s property is
not designated Rural.

How can you have a land use zoning map that so clearly designates a “SD” is required, but then say an SD isn’t
required? Pleasc explain.

As for no permit being required because no construction involved, 1 think DOE is failing to distinguish between
change in use and construction. The logic of this argument leads to, if you have a structure you can change it to
any use otherwise allowed because no construction was required. This misses the point of the Barry case
below, copy below for your convenience. Please read the last sentence of paragraph two again where ... the
Board concludes...a change in use” does trigger the requirement for a permit. The trailer was already there, all
Barry did was change to use to vacation rental.

I am sorry, but [ just can’t find the logic in your response above. Last night I went over this in depth with
Friends of San Juans planners. As you know they know the Master Program inside and out.

I would very much appreciate your responding to the above. Thankyou for your courtesy and cooperation, Tom
Evans

On Jan 30, 2018, at 10:01 AM, Yunge, Chad (ECY) <CYUN461@ECY.WA.GOV> wrote:
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Hi Tom,

I had an epportunity this morning to read through the San Juan County Shoreline Master Program (SMP)
related to use of existing single-family residences as vacation rentals. | also spoke with Julie Thompson
at the San Jluan County Department of Communily Developmant (DCD). In shorl, Feology agrees with
NCD?s determination that no shoreline substantial development permit and/or shoreline conditional
use permit is required for the use of your neighbor?s residences as vacation rentals,

You had mentioned that the matrix located in Tahle 18,50,600 indicates that a Shoreline Conditional Use

Permit (CUP) is required for vacation rentals. It lnoks like that only applies to the Rural enviranment
designation, Your neighbor?s properties appaar to be located in the Rural Farm Forest designation
which does not require a CUP;

Residential

Development® ﬁ_} F\A-L_

Single-family Ne* | 8D s S0 [SD SD (SD No*

Multifamily Mo S0 sD sSD |&D 8D |SD No

Ovar-water No No Mo No |MNo Mo |No No

Live aboard vessels [MNo No No No |[Na Ne |SD No
Na® No cup* sD sk sD [SD 'No

3 i
Vacation rentals®

Private Pedestrian

Regarding a substantial development permit or an exemption from one, since the propasal does not
include new development, no such permils/approvals are required. The Shoreline Management Act
(SMA) defines “development” as a use consisting of the construction or exterior alleration of structures,
drizdging, drilling, dumping, filling; remaoval of any sand, gravel, or minerals; bulkheading; driving of
piling; placing of abstructions; or any project of a permanent ar temparary nature which interferes with
the normal public use of the surface of the waters overlying lands subject to this chapter at any state of
waler level (RCW 90.58.030(3)(a)). While any use of the shareline must be consistent with a local SMP, a
permit or exemption is not required unless it involves development as defined above,

| can certainly understand your concerns regarding use of the neighboring homes as vacation rentals,
This issue is certainly coming up in other jurisdictions in Washington State as well as nationwide, It
sounds ke 5an luan County doas have parformance standards that must be mel in assoclation with this
use (SJCC 18.40.270 - Vacation (short-term) rentals of residences or accessory dwelling units). Hopefully
these standards will alleviate same or all of your concerns regarding use of neighboring properties,

King regards,

Charl

Chad Yunge | Rogional Shoreline Planner | Department of Ecolopy | 360-255-4374 | chad.yunge@ ocy.wa gov 1:"]

This commumcation is &t public record and may be subyace ta disclosure as per the Washington State Fublic Records Act (RCW 42.56)
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From: Tom Evans [mailto:tom@maritimeinjury.com)
Sent: Thursday, January 25, 2018 5:04 PM

To: Yunge, Chad (ECY) <CYUN461@ECY.WA.GOV=>
Cc: Renkor, Betty (ECY) <ERENAG1@ECY.WA.GOV>
Subject: Re; Contact Info.

Thank you Chad. In the interim | will send you copies of what | have and what the response from the
County has been, which is, categorical exemption, no application required> Have a great weekend and
thanks again|

Thomas C. Evans + Injury at Sea

4020 East Madison Street, Suite 210, Seattle, WA 98112
Tel: 206,527.8008, Ext. 2 * Toll Free: 1.800. SEA. SALT
Cell: 206.499.8000 Fax: 206.527.0725

E-mall: tom@maritimeiniury.com www. injuryatsea.com

Please be advised that this e-mall and any files lransmitted with it are confidential attarney-client communication or
may otherwise he privileged or confidential and are intended salely for the Individual or entity to whom they are
addressed. If you are not the intended recipient, please do not read, copy or retransmil this communicatlan but
destroy it immediataly, Any unauthorized dissemination, distribution or copying of this communication Is strictly

prohibitad.

On Janh 25, 2018, at 5:02 PM, Yunge, Chad (ECY) «CYUN461@ECY WA.GOV> wrote:

Hi Tom. | will be aut of the office until Monday and will look Into this at that time.

Thanks,
Chad
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ENVIRONMEMTAL & LAND USE HEARINGS OFFICE

[BOARDS
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: & PROCENURE

Case Dotail 3]

PCHB/5HB Decision

The Environmental Hearings Office €~ )
dating back te 1870 on this webslla.
courtesy. The EHO cannot guarantee

Ularin Bamry/Robin Hood Village Raszart v. Deparimeant of Ecology

Usa this search tool lo find dacisions i
cligk ‘Searah’; no ariteria is necessar a,
please cliglk [ Gase Numbar. Dalu Filed:
512.008 TM112012
Click on a case number ar case nam Appodi Type: G .
PENALTY 3114/2013 e
Ward/Phrase Search: Regton ol
é I Appeal of 512,000 Penalty for failure to comply with
shoreline parmitting requiremonts
Decislon Type:
PemAlTypes-- Parmits ¢ Penalties / Orders
toh Whole Phrage/N Type: Number: 24
! Mty ol Frresa/bumber Panalty 8261 l

i Cloalng Commanta:
Case NUmber, Board 0
|

y Darin Barry, owner of Robin Hood Resort an Hood Canal, received a penally from Ecology for placement of four
Cpse Number Board

recreational park Irallars (RPTs) Intended for short ierm vacation rentals on a waterfront lot on Hood Canal. The
lat has historically been used for recreational vehicle parking and tent camping since before the dale of the
Shoreline Managemeni Act (SMA). Barry did not contest the amount of the penalty. The only [ssus Idenlified by
the parties was whether the placement of Ihe RPTs requirad shoreline permils under Ihe SMA and lacal shoreling
masier plan (SMP), Following an evidentiary hearing and a site visit, the Board concluded that the placement of
the RPTs was development under the SMA. Based on the fair market value of the RFTs the Board went on to
concluda thal the developmenl met tha definition of substantial. The Board also concluded that even If the
placement of lhe RPTs was not a substantial development, a shoreline conditional use permit (CUP) was still
required for use of the RPTs as short-term vacation rentals. The Board rejecled Barry's conlenlion that the use
was grandfatharad. Whila recraational vahiele parking Is 2 grandfathered use, the Board concluded that he
permanent placement of the RPTs on 1he Iof far vacation rontals constilutes a change in use and tharefora
requires a SCUR Because shoreline permils were required, the Board affirmed Ecalogy's penally.

Clnling Commenia;
Darin Barry, owner of Rebin Heed Resorl on Feod Canal, racalved a ponally from Ecology for placement of faur
recreational park trailers (RPT8) Intended for short tarm vacation rentals on a watarfront lot on Haod Canal, The lat has
hislorically been used lor recreational vehlele parking and tent camping since before the date of Ihe Shoraling
Management Act (SMA). Barry did not contest the amount of the penalty. Tha only Issue Identified by the parties was
whalliar (ne placement of the RPTs required shoreline permits under the SMA and local shoraline masder plan (SMP),
Following an evidenliary hearing and & sile visil, lha Board concluded Lhat the placement of he RPTs was devalopmani
under Ihe SMA, Based on the fair market vslus of the RPTs the Board wanl on lo concluda (hat the development met the
definilion f substantial. The Board also coneluded that even if the placement of the RPTs was not a subslanyal
development, a shereline conditional use permit (CUP) was slill required for use of the RPTs as short-term vacation
rantals. The Board rejected Barry's contention that the use was grandfathered. While recreational vehicle parking (s o
grandfathered use, the Board concluded that the permanent placement of the RPTs an the lot for vacalion rentalg
constitutes a changs In une and therefore requires 8 SCUR. Because shoraline parmils woro required, (he Board atfirmad
Ecology's penalty,
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From: Tom Evans <tom@maritimelinjury.coms

Sent: Thursday, February 1, 2018 2:26 PM

To: Yunge, Chad (ECY)

Ce: Renkor, Betty (ECY); Julie Thompson

Subject: Re: Stahbert Vacation Rentals- One Single Simple Question

Apguin, thank you very much. 1 am satisfied we have reached the point where we have respectfully and
honorably identified the point that gives rise to our honest difference of opinion. Best to all who contributed to
this conversation. Tom Evans

Thomas C. Evans « Injury at Sea

4020 East Madison Street, Suite 210, Seatile,
WA 98112

Tel: 206.527.8008, Ext. 2 « Toll Free: 1.800.
SEA, SALT

Cell: 206.499.8000 Fax: 206.527.0725
E-mail: tom@maritimeiniury.com

WWW. | a com

TNJURY AT 5EA

Please be advised thal this e-mail and any files transmitted with it are confidential attarney-client communication or
may otherwise be privileged or confidential and are intended solely for the Individual or entity to whom they are
addressed. If you are not the intended recipient, please do not read, copy or retransmit this communication but
destroy it Immediately. Any unauthorized dissemination, distribution or copying of this communication is strietly

prohibited.

OnTeb 1, 2018, at 2:19 PM, Yunge, Chad (ECY) <CYUN461@ECY.WA .GOV> wrote:

Correct.

From: Tom Evans [mailto:tom@maritimeinjury.com]

Sent: Thursday, February 1, 2018 2:16 PM

To: Yunge, Chad (ECY) <CYUN461@ECY.WA.GOV>

Cc: Renkor, Betty (ECY) <EREN481@ECY.WA.GOV>; Julie Thompson <JulieT@sanjuanco.com>
Subject; Re: Stabbert Vacation Rentals- One Single Simple Question

Thank you Chad. I think you answered my question and to make sure [ am correct about what
you are saying, you are stating: unless there is actual new development involved, i.e. new
construction associated with the permit application, which exceeds the categorically exempt cost
amount, a shoreline permit is not required. Please correct me if I have that wrong and thank you
once again for your courtesies and cooperation, Tom Evans
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From: Yunge, Chad (ECY) <CYUN461@ECY.WA.GOV>

Sent: Thursday, February 1, 2018 2:19 PM

To: : Tom Evans

Ce: Renkor, Betty (ECY); Julie Thompson

Subject: RE: Stabbert Vacation Rentals- One Single Simpla Question
Correct.

From: Tom Evans [mailto:tom@maritimelnjury.com]

Sent: Thursday, February 1, 2018 2:16 PM

To: Yunge, Chad (ECY) <CYUN461@ECY . WA.GOV>

Cc: Renkor, Betty (ECY) <EREN461@ECY.WA.GOV>; Julie Thompson <JulieT@sanjuanco.com>
Subject: Re: Stabbert Vacation Rentals- One Single Simple Question

Thank you Chad. I think you answered my question and to make sure [ am correct about what you are saying,
you are stating: unless there is actual new development involved, i.c. new construction associated with the
permit application, which exceeds the categorically exempt cost amount, a shoreline permit is not required.
Please correct me if I have that wrong and thank you once again for your courtesies and cooperation. Tom
Evans

On Feb 1, 2018, at 1:52 PM, Yunge, Chad (ECY) <CYUN461@ECY.WA.GOV> wrote:

HI Tam,

| get no pleasure from being correct in this conversation we are having. You raise some good questions
and | have tried to answer them as clearly as | can.

Regarding your question below, while Table 18.50.600 shows that a substantial development permit
(SD) is required, it is making an assumption that there is development invalved with the proposed use,
The table itself cannot redefine when a substantial development is required under the SMA. A lot of
local governments include a similar matrix in their SMPs as a quick reference guide to what
uses/developments are allowed and where, The reader can’t stop there however, the text of the
applicable sections of the SMP and/or SMA prevail. Perhaps a better term to have used would have
been "permitted subject to policies and regulations” rather than use “SD” in the tahle.

Looks like you have a terrific spot there on Orcas, | do hope we meet someday Tom.

Kind regards,
Chad

From: Tom Evans [mallto:tom@maritimeinjury.com]
Sent: Thursday, February 1, 2018 12:33 PM
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To: Yunge, Chad (ECY) <CYUN461@ECY.WA.GOV>
Ce: Renkor, Betty (ECY) <EREN461@ECY.WA.GOV>; Julie Thompson <JulieT@sanjuanco.com>
Subject: Stabbert Vacation Rentals- One Single Simple Question

Thank you again Chad. As before, your arguments are well thought out and well presented, even
if I do disagree.

This time, [ am going to boil it down to one single simple question. If T agree with your answer I
will self-declare you the victor:

The Master Program Matrix clearly states a vacation rental

in a Rural Farm Forest Zone
is subject to SD, with 8D defined as: “Subject to shoreline

substantial development permit
unless exempt per subsection (B) of this section." (B not
applicable, requires an asterix)

Given the above, please state every reason why a shoreline
permit is not being required
for the Stabbert applications?

Thanks again for sharing your knowledge and experience with me. If you are on Island (Orcas)

in the near future I would like to meet you.
Regards. Tom Evans

On Feb 1, 2018, at 8:47 AM, Yunge, Chad (ECY) <CYUN461@ECY.WA.GOV> wrote:

Good morning, Tam.

A shoreline conditional use permit (CUP) is only required when a Shareline Master
Program (SMP) establishes the specific requirement for one. With exception of the Rural
designation, the San Juan County SMP doues not require a CUP for vacation rentals per
Table 18.50.600. If the Stabbert property was located in a Rural designation, | would
interpret that a CUP is required, even if absent of any develapment. The Stabbert
property is located in a Rural Farm Forest designation and no conditional use permit is
required for vacation rentals within that designation per Table 18.50.600.

Local governments have discretion to create a CUP requirement within their SMP for
certain types of uses based an their type, location, ete, San Juan County has chosen to
da this only in the Rural designation in regards to vacation rentals. In Masan County, the
SMP in effect at the time of the Barry case, required a conditional use permit for new
non-water dependent commercial uses on their shorelines. The Shorelines Hearings
Board (SHB), which relies heavily on specific language within individual SMPs, correctly
determined that the unauthorized developments placed on the Rebinhoad Village site
represented a new commercial use and required a CUP per the Mason Colnty SMP in
that case.

Hope this helps,
Chad
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From: Tom Evans [mailto:tom@maritimein|ury.com]

Sent: Wednesday, January 31, 2018 2:07 PM

Ta: Yunge, Chad (ECY) <CYUN461@EC GOV=>

Ce: Renkor, Betty (ECY) <EREN461@ECY.WA.GOV>: Julie Thompson
<JulieT@sanjuanco.com:>

Subject: Re: Stabbert Vacation Rentals

Gentlepersons: I have obtained a cop of the actual Findings of Fact and
Conclusions of Law in the Barry case, attached above. Please note the
highlighted sections which clearly state: (1) the fact that something may have
been previous constructed - in this case, an RV constructed off site - makes no
difference in cost exemption, See: definition of value/cost for shoreline purposes
in Barry above.. The SHB will undoubtedly find that the fact the Stabbert houses
were previously constructed is irrelevant - its not when it was constructed, its
what it cost to build and value as of the time its turned into SMA type use - and a
house costs much more than a 6k exemption, Further, responding to Chad€ps
comment below that substantial development only applies to actual development,
as explained yesterday, that is technically true but it is erroncous to say
development has to be some sort of new construction before a SCU permit is
required. Once you start using the structure for a shoreline purpose (vacation
rental) its the cost of the structure (house) that counts, not when it was built.

You will also see below that the Hearings Board clearly distinguishes between
shoreline substantial development permit and shoreline conditional use permit.
The Board clearly states that these are separate land use issues, and as shown in
green below, use matters, all by itself,

I thoroughly believe its only a matter of time before firm precedent will be
established that vacation rentals require a shoreline SCU permit. You might want
to think about the consequences of that in terms of the hundreds of permits that
have been issued illegally. And, for SJC s sake,its my opinion that there is no use
allowed during the period someone applies for an "after the fact" permit. SJC
seems to be of the opinion that a person who applies for an after the fact opinion
gets to continue the illegal use while they get an after the fact permit. Wont
happen here. Not what the law allows.

T am also obtaining a copy of the AGs brief in Barry which makes strong

arguments on behalf of the AG as to all of the above. Thank you one again for
your courtesy and cooperation. Tom Evans
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On Jan 30, 2018, at 4:40 PM, Yunge, Chad (ECY)
<CYUN461@ECY.WA.GOV> wrote:

Hi Tom,

I agree with you that the SMA regulates both use and development, but
maintain that the substantial development permit process only applies
to development under the SMA.

The AG issued a legal opinion in 2007 (AGO 2007 No. 1) dealing with the
question of whether or not certain types of aguaculture required a
substantial development permit. The opinion makes the same general
argument;

©RCW 90.58.140(1) provides that development on the shorelines shall not
be undertoken unless consistent with the SMA, with SMA guidelines, and with
local gevernment master programs. Subsection (2) prohibits substantial
development on the shorelines €without first ebtaining a permit from the

government entity having administrative jurisdiction under this chapter, €

RCW 50.58.030(3)(d) defines fdevelopment€ to mean:

o use consisting of the construction or exterior alteration of
structures, dredging; drilling; dumping; filling; removal of
any sand, gravel, ar minerals; bulkheading; driving of piling;
placing of obstructions; or any praject of a permanent or
tempaorary nature which interferes with the normal public
use of the surface of the waters averlying lands subject to

this chapter at any stote of water level[.)

RCW 50.58.030(3)(e) defines €substantial development€ as €any
development of which the total cost or fair market value exceeds five

thousand dollars, or any development which materially interferes with the

narmal public use of the water or shorelines of the state. €

©Under the [SMA] no @substantial development € exists If there is

no gdevelopment € within the meaning of RCW 850.58.030(3)(d), because
4
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for there to be a @substantial development®, there must first be a
©development® €. Cowiche Canyon Conservancy v. Bosley, 118 Wn.2d
801, 812, 828 P.2d 549 (1992). ¢

From: Tom [mailto:tom@maritimeinjury.com)

Sent: Tuesday, January 30, 2018 1:28 PM

To: Yunge, Chad (ECY) <CYUN461@ECY.WA.GOV>

Cc: Julie Thompson <JulieT@sanjuanco.com>; Renkar, Betty (ECY)
<EREN461@ECY.WA.GOV>

Subject: Re: Stabbert Vacation Rentals

Chad, thank you once again for being so thoughtful as to respond
to me so promptly. Tapologize but I will be in trial once I get back
to Seattle but do not expect this to take much time.

Just very briefly I think we can now see the worm in the apple. It
all has to do with that word use. And here is what tells me

that. You say if a new house is being constructed for vacation
rental a shoreline permit would be required. However you also say
if that same house was already constructed and then an application
was made for vacation rental it would be exempt. This proposition
states a change in use doesn€pt trigger shoreline permit
requirements only new construction does. And T am saying the
SMA. covers use AND construction. 1 suggest you ask your AG
for a legal opinion as to what USE means under land use law in
general and the shoreline management act in particular. Thanks so
much again. Take care. Tom

Sent from my iPhone

On Jan 30, 2018, at 11:15 AM, Yunge, Chad (ECY)
<CYUN461@ECY. WA.GOV> wrote:

From: Tom Evans [mailto:tom@&maritimeinjury.com]

Sent: Tuesday, lanuary 30, 2018 10:41 AM

To: Yunge, Chad {ECY) <CYUN461@ECY.WA.GOV>

Ce: lulie Thompson <lulieT@sanjuanco.com>; Renkor,
Betty (ECY) <EREN461@ECY.WA.GOV>

Subject: Re: Stabhert Vacation Rentals

Hi Tom. My responses are below in Italfcs. | am looking
at an online version of the San Juan County Shoreline

5
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Master Program which does not have page numbers hut
I think | get all of your questions below:

Hi Chad, and thank you for getting back to me so
quickly. Instead of outlining an argument, I thought
I would ask you to answer the fairly smile question
raised by the matrix as to whether a shoreline
permit is required:

1. Arent vacation rentals only found on p84 of
87, their column up?

2. Doesn@t the block for permit required for
Rural Farm Forest (four blocks to the right) say

©SD,@?

3. Doesn@t the definition of SD, found on P
81 of 87, state that SD means €Subject To
Shoreline Substantial Development Permit?

How do you explain that?

The matrix assumas Lhese are new developments in
terms of the requirement for an SD. | would interpret
this as the construction of a new residence for use o5 o
vacation rental or exterior modification of an existing
residence for use as a vacation rental as needing a
substantial development permit or an exemption from
one as applicable.

You also make the statement below vacation
rentals are only required for €@Rural environment
designation. € There is no "Rural environment
designation.€p The matrix/mappimg doesn€t show
anything designated €pRural Environment
Designation.€p There is a a column for @Rural€
but my neighbor€s property is not designated
Rural.

Table 18.50.600 is titled @Shoreline development, uses,
structures and activities by designation € Designation
here means shoreline environment designation as
required by WAC 173-26-211.

How can you have a land use zoning map that so
clearly designates a €SD is required, but then
say an 8D isn€t required? Please explain.

The maps do not indicate permit types. The matrix in

Table 18,50.600 does but cannat be interpreted to

overtide what the term substantial development (SD)
&
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means. Substantial development permits are anly
triggered when a proposal includes development as
defined by the Shoreline Manaogement Act.

As for no permit being required because no
construction involved, I think DOE is failing to
distinguish between change in use and construction.
The logic of this argument leads to, if you have a
structure you can change it to any use otherwise
allowed because no construction was required. This
misses the point of the Barry casc below, copy
below for your convenience. Please read the last
sentence of paragraph two again where € €the
Board concludes€pa change in use€p does trigger
the requirement for a permit. The trailer was already
there, all Barry did was change to use to vacation
rental.

Barry brought in park madel cabins to an area of
the shoreline historically used as a campsite for
recreational vehieles/tent camping. The board
conclueled that this was development and required
sthoreline permits. The Stabbert proposal involves
no development,

[ am sorry, but T just can€pt find the logic in your
response above. Last night [ went over this in depth
with Friends of San Juans planners. As you know
they know the Master Program inside and out.

I would very much appreciate your responding to
the above. Thankyou for your courtesy and
cooperation. Tom Evans

On Jan 30, 2018, at 10:01 AM, Yunge, Chad (ECY)
<CYUN461@ECY.WA.GOV> wrote:

Hi Tom,

| had an oppartunity this morning to
read through the San Juan County
Shoreline Master Program (SMP)
related to use of existing single-family
residences as vacation rentals. | also

7

171



spoke with Julie Thompson at the San
Juan County Department of Communily
Development (DCD). In short, Ecology
agrees with DCD?s determination that
no shoreline substantial development
permit and/or shoreline eonditional use
permit is required for the use of your
neighbor?s residences as vacation
rentals.

You had mentioned that the matrix
located in Tahle 18.50.600 indicates
that a Shoreline Canditional Use Permit
(CUP) is required for vacation rentals, It
loaks like that only applies to the Rural
environment designation. Your
neighbor?s properties appear to be
located in the Rural Farm Forest
designation which does not require a
cup:

<image00!.png> L;'nﬂ.gt on noet =¥3

Regarding a substantial development
permit ar an exemption from one, since
the proposal does not include new
development, no such
permlits/approvals are required. The
Shoreline Management Act (SMA)
defines @development€p as a use
consisting of the construction or
exterior alteration of structures,
dredging, drilling, dumping, filling;
removal of any sand, gravel, or
minerals; bulkheading; driving of piling;
placing of ohstructions; or any project
of a permanent or temparary nature
which interferes with the normal public
use of the surface of the waters
overlying lands subject ta this chapter
at any state of water level (RCW
90.58.030(3)(a)). While any use of the
shareline must be consistent with a
local SMP, a permit or exemption is not
required unless it involves development
as defined ahove.

| can certainly understand your
concerns regarding use of the
neighboring homes as vacation rentals.
This issue is certainly coming up in
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other jurisdictions in Washington State
as well as nationwide. It sounds like San
Juan County does have performance
standards that must be met in
assaciation with this use (SICC
18.40.270 € Vacation (short-term)
rentals of residences or accessory
dwelling units). Hopefully these
standards will alleviate some or all of
your concerns regarding use of
neighboring properties.

King regards,
Chad

Chad Yunge | Regional Shoreline Planner |

Department of Ecology | 36G0-255-4374 |
3
chad.yunpe@ecy.wa.gov =8

This communication is o public record and may be
subject Lo disclosure a5 per the Wushington Slote
Public fiecords Act (RCW «12.56)

From: Tom Evans

[mailto:tom @maritimeinjury.com)
Sent: Thursday, January 25, 2018 5:04
PM

To: Yunge, Chad (ECY)
<CYUNA61@ECY.WA.GOV>

Cc: Renkor, Betty (ECY)
<EREN4G1@ECY WA.GOV=>

Subject: Re: Contact Info.

Thank you Chad. In the Interim | will
send you copies of what | have and
what the response from the County has
been, which is, categorical exemption,
no application required> Have a great
weekend and thanks again!

<image002.jpg>

Thomas C. Evans ¢ Injury at Sea

4020 East Madison Streat, Suite 210, Seattle, WA 98112
Tel: 206.527.8008, Ext. 2 € Toll Free: 1.800, SEA, SALT
Cell: 206.499.8000 Fax: 206.527.0725

E-mall: fom@maritimeinjury.com www.injuryatsea.com

Please be advised that this e-mail and any files transmitted with it are confidentlal attorney-client
may otherwlse be privileged or confidential and are intended solely for Ihe individual or entity lo v
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addressed, If you are not the intended recipient, please do nol read, copy or retransmit this com
destroy it immediately. Any unauthorized dissemination, distributlon or copying of this communic
prohibited.

On Jan 25, 2018, at 5:02 PM, Yunge,
Chad (ECY) <CYUN461@ECY. WA.GOV>
wraote;

Hi Tam. | will be out of
the office until Monday
and will look into this at
that time,

Thanks,
Chad

10
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840, DERPART

SHORELINES HEARINGS BOARD NT OF

STAYE OF WASHINGTON g
“EOT I
DARIN BARRY and ROBIN HOOD CORUNITY pien
VILLAGE RESORT, OEVELGPrgeyy
SHB No. 12-008
Appellant,
FINDINGS OF FACT, CONCLUSIONS OF
v, | LAW, AND ORDER
STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY,
Respondents,

The Shorelines Hearings Board held a hearing in this matter on February 5, 2013, at the
Board’s office in Tumwater, Washington. The dF:l.}' before the hearing the Board met the parties
on site and conducted a site visit. The Board did not take testimony on this day.

The Board was comprised of Board Members Kathleen D, Mix, Chair, Jon R. Wagner,
and Dave Somers.! Administrative Appeals Judpe Kay M. Brown presided for the Board.
Attarney Jack W. Hanemann represented the Petitioner Darin Barry/Robin Hood Village Resort
(Barry). Assistant Attorney General Sonia A. Wolfman represented the Respondent Washington
State Department of Ecology (Ecology).

In addition to the site visit, the Board received swomn testimony of witnesses, exhibits,

and arguments on behalf of the parties. Having fully considered this record, the Board enters the

following:

" This case is being heard by a three member panel pursuant to RCW 90.58.185.

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND ORDER
SHBE No. 12-008
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GS OF FAC
1.

Robin Hood Village is a long-established resort facility on Hood Canal near Union,
Washington. Don Beckman, the set designer for the original Robin Hood movie filmed in 1934,
built some of its historic cottages, hence the name. The resort includes the forest side, which is
on the landward side of East State Route 106, and “The Green”, which is on the waterward side
of the same highway. The Green is a relatively flat pie shaped area bordered by a curve in the
highway to the west, Hood Canal to the east, and a fish bearing stream called Big Bend Creek on
the south. Barry Testimony, Mraz Testimony, Exs. P-2, E-14, E-15.

2.

The Grecn has been used for recreational vehicle (RV) parking and tent camping since
before the date of the Shoreline Management Act (SMA) and the Mason County Shoreline
Master Program (SMP). Barry and the previous four owners have rented RV parking sites for as
many as seven RV’s at a time. Some of the larger RVs could house six to nine people and have
washers and dryers. The campers would pull their RV’s onte the Green, park, “hookup” to
electrical and water provided by the resort, and enjoy the beach and waterfront view. Oblizalo
Testimony, Barry Testimony, Exs. E-15, P-1, P-2, P-7.

3

Barry purchased the resort in 2004, At that time, the Green included a gazebo the resort

used as an espresso stand, a fire pit, a low wall along the waterfront, and an old paddle wheel

boat. The RV’s that were brought onto the site by their owners had self-contained holding tanks.

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND QRDER
SHB No. 12-008
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The RV owners were allowed to empty those tanks in the septic system on the forest side of the
resort. Barry Testimony, Exs. E-15C.
4.

Barry made some changes to the Green in the period from 2004 to 2011, He
discontinued the use of the gazebo as an espresso stand. He added a 3,000 gallon holding tank
and acceptance lines to each RV space, The holding tank was installed pursuant to a permit from
Mason County. He landscaped the fire pit area and added cement blocks to create a second
terrace further landward from the waterfront retaining wall. Each year he added two to three
truck-loads of gravel to The Green to fill in rutting caused by the heavy RV’s driving on and off
of the site. Barry Testimony, Exs, E-15, P-4, P-12.

5

© OnMay 1, 2011, Barry placed four recreation park trailers (RPT) on the Green. Barmry
purchased the RPTs from a mﬁnufacluring facility in Woodburn, Oregon. The RPTs came from
the manufacturer with porches, Each RPT cost $20,000, which included delivery to the site,
Barry paid an additional $1,000 for each RPT Ito be professionally anchored and installed, and to
obtain an installation certificate. The RPTs are still on their wheels, They do not include self-
contained holding tanks. Placement of the units on the site included plumbing work to attach the
EPTs to the previously existing connections for the on-site holding tank, construction of a lattice
skirt and two-by-four frame for the skirt, an upgrade of some of the existing electrical
connections from 30 amps to 50 amps, and construction of steps to the porch of the RPT. Barry

also added four planter boxes with approximately 12 trees in each box for privacy screening
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between the RPTs. The upgrade in the electrical connections and the addition of the planter
boxes were useful improvements even if Barry continues the prior practice of rehting RV spaces.
While Barry consulted with the Department of Labor and Industries (L&) and his attorney,
Barry did not consult with the County prior to placing the RPTs on site. Barry Testimony, Exs.
P-5, P-8, P-16.

6.

RPTs ate a specific category of trailer-type desigﬁed to provide temporary
accomr;mdatinn for recreation, -campiug or seasonal use. Manufacturers build RPTs on a single
chassis and mount them on wheels, Their gross trailer area cannot exceed 400 square feet in the
set-up mode. Manufactures certify them ag compliant with the American National Standards
Institute (ANSI) A119.5 Recreational Park Trailer Standard, not the Department of Housing and
Urban Development (HUD) standards for permanent residences. Washington State has adopted
the ANSI A119.5 standard for all RPTs that are to be sold in Washington., For purposes of L&l
certification, L&I categorizes RPTs as recreational vehicles. Harvey Testimany, Barry
Testimony, Ex. P-5.

7.

Within days of Barry’s placement of the RPTs on the Green, the County received a
citizen complaint. The County visited the site on May 5, 2011, and confirmed the placement of
the RPT's on the Green without County approvals, The County posted a Correction Notice on the
site on May 10, 2011, prohibiting occupation of the site. There was then a series of letters, e-

mails, and on-site meetings. The attomey for Barry and the County attorney provided conflicting
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legal opinions on whether the placement of the RPTs required shoreline permits. The meetings
included Rick Mraz from Eculégy, who provided Ecology’s opinion that shoreline permits were
required for placement of the RPTs on the waterfront. On June 24, 2011, the County sent Barry
a letter informing him of its conclusion that the four RV hookups on the Green had been
historically used for RV’s and were therefore grandfathered for that use. However, the County
also concluded that the planned use of the RPTs did not fit the County’s requirements for RV site‘
use and therefore was not & continuation of the grandfathered use. This letter also informed
Barry of the need 1o obtain appropriate shoreline permits. The County required Barry tu. obtain
all necessary permits or remove the RPTs, Mraz Testimony, Barry Testimony, Exs. E-6 through
E-11, P-16.

8.

While Barry made some attemnpt to begin the County permitting process, including
paying a permitting fee, he did not complete the process. Nor did he remove the RPTs. In
March of 2012, the County began investigations of parcels adjacent to Big Bend Creek due to
elevated fecal coliform levels in the creek. In the course of the investigation, the County
communicated internally and with Ecology. On April §, 2012, Ecology issued a notice of
correction (NOC) to Barry for failure to comply with the SMA and SMP. The NOC required
Barry to cease advertising and renting the RPTs until he obtained necessary shoreline permits
and to apply for shoreline permits. If Barry did not obtain the necessary shoreline permits,

Beology required Barry to remove the RPTs by June 5, 2012, The NOC indicated that Ecology
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could impose monetary penalties for failure to comply. Mraz Testimony, Barry Testimony, Exs.
P-3, P-11, E-1, E-4, E-5.
9
In response to the NOC, Barry contacted the County and stopped advertising the RPTs ag
available for rental. He did not, however, contact Ecology and he did not apply for shoreline

permits. On May 16, 2012, Ecology sent a follow up letier to Barry requesting a response and

| warning of penalties. On June 11, 2012, Ecology issued an Order and Notice of Penalty

requiring Barry to apply for shoreline permits and assessing a penalty Df $12,000. Mraz
Testimony, Barry Testimony, Ex. E-2, E-3.
10

Barry has, and intends to continue to use, the RPTs as short-term vacation units. He
advertises them as waterfront cottages and charges a nightly rental fee. Barry does not intend to
move the RPTs in and out of the Green. Nor does he intend to allow them to become permanent
residences. He intends to use them as permanent short-term vacation rental cottages, and indeed,
the units appear as small cottages with waterfront views. Barry Testimony, Ex. E-14.

Ll -

Hoaod Canal is a shoreline of statewide significance under the SMA. RCW 90.58.030(2)
(B(1i)(C). The Green is in an area designated under the Mason County Shoreline Master
Program (SMP) as an urban environment. Hood Canal is a distressed waterbody due to
increased loading of nitrogen, resulting in a decrease in dissolved oxygen and negative impacts

on fish. Failing septic systems are one source of nitrogen in Hood Canal. Mraz Testimony.

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND ORDER
SHE No. 12-008

181



10
11
12
13
14
15
16
17
18
19
20

21

12.
Any Conclusion of Law deemed to be a Finding of Fact is hereby adopted as such.
CONCLUSIONS OF LAW
L.

The Board has jurisdiction over this matter pursuant to RCW 90.58.210. Ecology has the
burden of proof. WAC 461-08-500(1). The scope and standard of review for this matter is de
nove. WAC 461-08-500(3).

2.

The pre-hearing order entered in this case identified just one issue: Whether the
permanent placement of four “park model” rental units in the Mason County Shoreline requires
shoreline permits under the SMA and the SMP??

A. Shoréline substantial development permit
3.

The SMA requires any person who undertakes a substantial development on the
shorelines of the state to first obtain a shoreline substantial development (SSDP) permit. RCW
90.58.140(2). RCW 90.58.030(3)(a) defines “Developtnent” as:

{A] use consisting of the construction or exterior alteration of structures;
dredging; drilling; dumping; filling; removal of any sand, gravel, or minerals;
bulkheading; driving of piling; placing of obstructions; or any project of a

permanent or temporary nature which interferes with the normal public use of the
surface of the waters overlying lands subject to this chapter at any state of water

level,

* If the Board determines shoreline permits are required, Barry does not contest the amount of the penalty issued by
Ecology.
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The same definition is contained in the SMP. See Mason County Code (MCC) 17.50.040.
4,
RCW 90.58.030(3)(e) defines “Substantial development” as:
[Alny development of Wl:liﬂ‘.h the total cost or fair market value exceeds five

thousand dollars, or any development which materially interferes with the normal
public use of the water or shorelines of the state,”

See also MCC 17.50.040.

RCW 90.58.030(3)(e) goes oﬁ to direct that the cost figure for substantial development
must be adjusted for inflation every five yf:aré based on changes in the consumer price index.
RCW 90.58.030(3)(c). On September 15, 2012, Washington State increased the threshold to -
$6,416.00. WSR 12-16-035,

5.

Here, all parties agree that the RPT's placed on the Green are within 200 feet of Hood
Canal and therefore within shoreline jurisdiction. RCW 90,58.030(2)(d) and (e); RCW
90.58.040. To determine whether an SSDP is required, the first question is whether the
placement of RPTs on the shoreline is development. The Board concludes that it is.

6.

Placing the RPTs on the Green constitutes “placing of obstructions™ in the shoreline. The
steps Barry constructed for access to the RPTs, and the skirting and two-by-four framework he
constructed around the bottom of the RPTs, constitute “construction or alteration of structures,”
While the RPTs can be moved with some effort and expense, this is not Barry's intent. He

intends to leave the RPT's in place on the shoreline and rent them out for short-term vacation
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rental cottages. The RPTs are now obstructions in the shoreline, and therefore within the
definition of development.” This conclusion is consistent with a prior Washington Court case
that concluded that the placement of 2 mobile home, the addition of a septic tank and drain field,
and the construction of a deck within shoreline jurisdiction constitutes development. Huny v,
Anderson, 30 Wn. App. 437, 439, 635 P.2d 156 (1981).
2
The next question is whether the development meets the definition of “substantial
development” by exceeding the threshold value of $6,416. Barry contends that because the
manufacturer constructed the RPTs off sitc and Barry brought them onto the site, their purchase
price cannot be considered in analyzing whether this development is substantial. This argument
ignores the definition of substantial development contained in the SMA and the Ecology rules.
The definition of substantial development includes “any development of which the total cost or
fair market value” exceeds the threshold amount, currently $6,416. RCW 90.58.030(3)(e)
(emphasis added).
8.
"Fair market value" of a development for shoreline purposes is defined in Ecology’s rules

as;

[T]he open market bid price for conducting the work, using the equipment and
facilities, and purchase of the goods, services and materials necessary to
accomplish the development. This would normally equate to the cost of hiring a
contractor to undertake the development from start to finish, including the cost of

? Barry argues that the placement of RPTs is not a development becouse RPTs are not “structures”. The Board does
not reach this argument because it concludes that the RPTs ace within the definition of shoreline development

because they are obstructions in the shoreling,
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labor, materials, equipment and facility usage, transportation and contractor
overhead and profit. The fair market value of the development shall include the
fair market value of any donated, conttibuted or found labor, equipment or
materials;

WAC 173-27-030(8).
9.

Here, the purchase price of each RPT was $20,000. Their purchase constitutes the
purchase of “goods . , . necessary to accomplish the development.” The charge to install the
RPTs was $1,000 for each unit, Additional costs included the plumbing connection, the
electrical upgrade, purchase of the material for the skirting and steps, and the value of Mr.
Barry's labor. All of these costs are costs for labor and materials necessary to accomplish the
development of the Green with short-term vacation rental cottages, and therefore are part of the
development’s fair market value. The Board concludes that Barry’s development is substantial

and requires an SSDP.
10.
B. Conditional use permit (CUP)

To carry out its responsibilities under the SMA, Mason County has promulgated
shoreline master program use regulations. MCC 17.50.020. MCC 17.50.050 provides that to
conduct a commercial non-water dependent use with waterfront requires a shoreline conditional
use permit (SCUP). The requirement to obtain a SCUP ;'s separate from the requitement to
obtain an SSDP. A use may require a SCUP even if it does not require an SSDP. Clam Shacks

of America v. Skagit Cniy., 109 Wn.2d 91, 97-98, 743 P.2d 265 (1987). Therefore, even if the
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placement of RPTs does not constitute a substantial development as the Board has concluded, the

use of the RPTs as short-term vacation rental cottages would still require 2 SCUP.* Barry

responds that a SCUP is not required because use of the Green for recreational vehicle parking

predates the SMA, and therefore is a grandfathered use,
11.
C. Grandfathered use.

Magon County Code 15.09.055(b) addresses nonconforming uses under the SMP. It

states:

Applicability to Nonconforming Development. "Nonconforming development”
means a shoreline use or structure which was lawfully constructed or established
prior to the effective date of the act or the master program, or amendments
thereto, but which does not conform to present regulations or standards of the
program or policies of the act. Nonconforming developments may continue to be
utilized for the same purpose established on the date of the statute. If a change in
use is proposed for such development, any new use must obtain 2 permit by
applicable regulations; provided, that a proposed new use for such development
that does not conform to master program policies may be considered as a
conditional use.

Expansion of a nonconforming development is prohibited.

Nonconforming development may be continued provided that it is not enlarged,
intensified or increased or altered in any way which increases its nonconformity;
provided significant environmental damage does not result, Expansion of a
development which is nonconforming by reason of substandard lot dimensions,
setback requirements or lot area, but which is not a nonconforming use may be
allowed as a variance

* It is also possible that the placement af the RPT closest to Big Bend Creek requires a variance, because the RPT

may be within the 50 foot shoreline setback for non-water dependent uses in the Urban Environment. MCC

17.50.060,
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12,

The core of Barry’s argument is that he does not need to obtain either an SSDP or SCUP
because his use of the Green for RV rental parking existed before the date of the SMA and SMP,
Ecology does not dispute that the Green has been used for RV rental space parking prior to the
date of the SMA and SMP, and therefore this use, and the development existing for this use, isa
grandfatbered non-conforming development and use, The dispute, however, is whether Barry's
use of RPTs placed permanently on the Green, which he intends to use as vacation rentals, isa
continuation of the existing RV space rental use, or a change in use. Further, the parties dispute
whether the placement of the RPTs is an expansion of the existing non-conforming development
for the RV parking,

13.

Barry argues that because RPTs are licensed by L&l as RVs, are built on a single chassis,
and remnain on wheels, that his placement of them on the Green for vacation rental cottages is not
a change in use from renting RV parking spaces. The Board disagrees. The past use of the
Green involved RVs pulling into the site, hooking up to utilities, and paying for their temporaty
use of the site for a number of nights. At times there would be several RVs on the site. At other
times, there would be none. In contrast, the proposed use involves the permanent year-round
placement of the RPTs on the Green for use as vacation rentals, Barry owns the RPTs, not their
occupants. While they may remain unoccupied at times, they are still permanent visual objects
in the shoreline. Because they are licensed as RVs does not change the reality that they are being

used as permanent shori-term vacation rental cottages.
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14,

In a prior decision, the Board has considered a change from a temporarily authorized
structure to a permanent structure to be an inappropriate expansion of a non-conforming use.
Ecology v. Lewis County and Cowlitz Timber Trails Association, SHB No. 00-027 (2001) (CL
VID)(holding that the addition of decks, covers, and gazebos to an existing RV camping club
added a high degree of permanency and intensity of use inconsistent with the conservancy
designation in which they were located). Similarly here, the permanent placement of RPTs for
short-term vacation rental cottages on the Green is an expansion of the prior unpermitted but
grandfathered use for the temporary parking of RVs. While the RPTs may not be occupied for
any more extensive peri_uds of time than the RVs, when the occupants of the RVs leave, they
take the RVs with them. In contrast, when the vacationers leave the RPTs, the RPTs remain
behind as permanent objects in the shoreline. Barry's permanent placement of the RPTs requires
an SSDP. Further, while Barry’s use of the RPT's as vacation rentals may not be inconsistent
with the urban shoreline environment, this use is a change from the prior RV parking rental, and
therefore requires a SCUP.

15.

Barry argues that having short-term vacation rental cottages that are not driven in and out
of the Green, do not have to be connected and disconnected to utility hook-ups, and produce only
the sewage generated while the occupants are on the site, have less environmental impact on the
shoreline than the prior RV rental parking use. Barry also emphasizes that he and prior owners

have used the Green for up to seven RV parking sites, but that he has now placed only four RPTs
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on the site, Further, he rents the RPTs for two people only, which is a fewer number of people
than could arrive in a large RV. While Barry may be right that in some ways the four short-term
vacation rental cottages could have fewer environmental impacts than the prior RV parking
rental, this misses the point. The use of the Green for RV parking is occurring without the
benefit of shoreline permits because it is a grandfathered use. Change and/or expansion of this
grandfathered use and development requires appropriate shoreline permitting. The public policy
of this state, as well ag the spirit of zoning measures, is to restrict rather than increase
nonconforming uses in the shoreline area so that they may ultimately be phased oﬁt. Jefferson
County v. Seattle Yacht Club, 73 Wn. App 576, 591, 870 P.2d 987(1994), citing Keller v.
Rellingham, 20 Wn. App. 1, 9, 578 P.2d 881 (1978), aff'd, 92 Wn.2d 726, 600 P.2d 1276 (1979),
Instead of allowing changes in use and expansion of development, which would support the
increase in non-conformity, the SMA requires Barry to restrict the non-conforming use and
obtain appropriate shoreline permits. The shoreline permitting process allows the County and
Ecology the opportunity to assess environmental impacts, condition the permits to avoid such
itnpacts, and control future uses. The permitting process also allows the public an opporfunity to
become involved. For these reasons, Barry’s unpermitted use and development of the shoreline
cannot be allowed to change or expand, thus encouraging its continuation without the benefit of
shoreline permits.
16.
Barry cites to a 1979 Washington Suprmma. Court case, to support his argument that

expansion of a facility is not necessarily an enlargement of a non-conforming use, but can be an
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mtensification of a use, which in that case the Court dstermined was permissible. Keller v,
Bellingham, 92 Wn.2d 726, 600 P.2d 1276 (1979). The Keller court, however, specifically based
its ruling on the language of the Bellingham zoning code at issue, which expressly prohibited
enlargement of a nonconforming use, but was silent as to intensification. This, coupled with the
City's interpretation of its own code, which was that it allowed for intensification of a
nonconforming use, persuaded the court that the modernization of a nonconforming chlorine
plant was permissible. Keller, at 732. Here, however, Mason County’s code on nonconforming
uses expressly prohibits l;:-oth intensification and expansion, MCC 15.09.055(b)
(“Nonconforming development may be continued provided that it is not enlarged, intensified or
increased or altered in any way which increases its nonconformity”). Further, Mason County has
concluded that a change from RV parking to RPTs used for short-term vacation rental cottages
constitutes a change in use requiring shoreline permits. Ex. E-6. Thercfore the basis upon which
the Keller court made its decision is not present here.’
17.

The Legislature has mandated that the SMA mandate be "liberally construed to give ful]
effect to the objectives and purposes for which it was enacted.” RCW 90.58.900. The overriding
purpose for which the SMA was enacted was to preserve the natural resources of the state and to

regulate construction upon the shorelines in accordance with the public interest. Hama Hama

* The other case cited by Barry is even less relevant to Barry’s situation because it involves the doctrine of
diminishing assets applied to businesses such as surface mines, which have assets that are exhausted over time, City
of Univ. Place v. McGuire, 144 Wn.2d 640, 649, 30 P.3d 453 (Wash. 2001). Herc, we are not dealing witha
siruation lnvolving a dimimshing asset, nor is the problem that the unpermitted use has been moved from one aren of

Barry's parcel to another, Therefore, this case adds nothing to the analysis.
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Ca. v, Shorelines Hearings Bd., 85 Wn.2d 441, 446-447 (1975)(citing RCW 90.58.010-.020).
Ecology and Mason County's conclusion that the placement of RPTs for use as short-lerm
vacation rental cottages along Hood Canal shoreline is a substantial development requiting an
SSDP and a SCUP, and that it is not a grandfathered use, is consistent with the SMA and the
SMP.
18.

Any finding of fact deemed to be a conclusion of law is hereby adnpte:ﬂ as such,
Based upon the foregoing Findings of Fact and Conclusions of Law, éhe Board enters the
following:

ORDER
The Board AFFIRMS Ecology's Order and Notice of Penalty.

SO ORDERED this 14™ day of March, 2013,
SHORELINES HEARINGS BOARD

KATHLEEN D, MIX, Chair

JON R. WAGNER, Member

DAVE SOMERS, Member
KAY M. BROWN, Presiding
Administrative Appeals Judge
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From: Tom Evans <tom@maritimeinjury.coms

Sent: sunday, February 4, 2018 6:40 PM

To: Julie Thompson

Subject: Fwd: Stabbert Applications - Vacation Rentals « File Nos, PPROVO-17-0065 and 0066 -

Request for permit conditions re: 1. Road Access 2. Private Property Protection

Hi Julie - the purpose of this email is to request staff recommend two conditions to mitigate
impacts as outlined below. These recommendations are made with the hypothetical
understanding that staff will recommend approval with conditions. No legal or other arguments
are made. The first recommendation concerns roadway access from Obstruction Pass Road onto

the Stabbert property.

I am not sure Stabbert intended to suggest use of a private driveway across our property for access in stead of
their improved roadway that runs directly to his property, but its unclear from his paperwork. Frankly, I think
they may even agree with me as to which roadway will be used. The second recommendation concerns
protecting private property from renter access. I have emailed and discussed these issues with Stabbert over
these past few weeks, but for the last 10 days he has not returned any email except one to say he is traveling for
the next 30 days and is not available.

(1) PROPOSED CONDITION FOR ROADWAY ACESS TO RENTALS.

Stabbert's have a first class asphalt road way leading to both of the two lots proposed for the
proposed rentals. At the point where Point of View Lane intersects with Obstruction Pass Road
there is a improved roadway running directly to Stabbert’s, providing easy access and parking
area for both rentals. I am not certain why some of the photos submitted suggest access across
our (Evans) property but Exhibit 3 pictures a large metal gate and roadway leading to Stabbert’s
property. To access Stabbert property on the roadway in the photograph cars would have to
travel over a joint use easement which limits use of this roadway to one (1) single family
residence. On 9/25/2006, a joint casement access was recorded, under auditors receiving
number 20060925007, states p2, paragraph 3 “This easement shall be for of providing access for
a driveway to no more than one (1) single family residence....(on Evans property). At the same
time the Joint use Agreement was negotiated Jacobsen (then owner of Stabbert property) also
resolved a long standing dispute over the small roadway access to Evans property. The parties
agreed that Evans would pay Jacobsen the full cost of paving the roadway and in return a joint
easement would be legally available to Evans. Stabbert and Jacobsen never or very rarely access
their property by going through the metal gate, Given their paved roadway is in much better
condition, makes for a shorter access, and would keep renters from having to travel to the very
end of Obstruction Pass Road (thus not passing by six properties on Obstruction Pass Road) it
makes the best sense to have renters exit Obstruction Pass Road where it intersects Point of View
Lane, Stabbert Exhibit 3 also contains photos that show the improved road I am talking about
and how easily it provides access to Stabbert properties. In the photo identified as “rock wall” at
the very top right of the photo an asp haled roadway can be seen entering the Stabbert property,
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Ex 3, photo of Y shaped intersecting asphalt roadways shows a longer part of the Stabbert
improved roadway which runs directly to Obstruction Pass Road. The “bottom” of the Y shape
is this roadway. Tt makes no sense for Stabbert’s to access their property, or for renters drive into
our property on an easement that limits access to just us and Stabbert.

Given the above, I suggest include the following condition:

(1) Access to the Stabbert rentals form Obstruction Pass Road shall be limited
to the Stabbert asphalt improved roadway running from the intersection of Obstruction Pass
Road

and Point of View Lane directly to the Stabbert properties and proposed
vacation rentals. Stabbert shall take measures to insure

renters looking to find the vacation rentals do not travel along Obstruction
Pass Road beyond the intersection identified above. There hall be in a required 'rental
packet directions to the renters clearly showing that the roadway past the intersection is
private property, Stabbert shall also post, an Stabbert Property abutting the intersection

a large, 2.5 foot long 1 foot wide, weatherproof sign, professionally
constructed, easy to read, from a vehicle and showing renters the proper access roadway into the
rentals.

Evans may post, on private roadway in which Evans has an ownership right, appropriate
signs including “Private Property No Trespassing.”

(2) PROPOSED CONDITION PREVENTING RENTERS FROM ACCESSING AND
USING THE PRIVATELY OWNED DOCK. TRAIL, ACCESS TO EVANS PROPERTY,

AND 300°
EVANS OWNED PLATFORM/T.ANDING.

Exhibit | submitted by Stabbert clearly shows how anyone anywhere on the Stabbert
property would naturally assume the dock, platform, and trail must be improvements they are
entitled to use. Further, it will be very hard to keep renters off these privately owned properties.
Evans should nor be required to bear the burden of keeping renters off this private property,
Renter access to any of these properties puts Evans at a liability risk. Further, Evans could also
end up being contractually obligated to pay for any repair for damages done by
renters. Effective measures are required to keep renters off this private property, measures that
will not require Evans to have to always monitor for compliance, or take the risk of keeping
trespassers off. In order accomplish this, Stabbert should be required, and Stabberts rental agent
where appropriate below, to do the following:

The dock, platform, and trail-way access to the Evans property are all private
property with respect to renters. There is a substantial risk of trespass without appropriate
conditions. It is only natural that any renter on the Stabbert properties would assume access to
the dock, landing, and trail way are part of their rental, There is a substantial risk that renters
will access the dock ele. regardless of knowing these properties are private. Therefore, the
following measures are appropriate: (1) Stabbert and/or Stabbert's agent shall expressly advise
any potential and actual renter that these properties are private and to access them is trespassing.
Any photo depicting the property or any writing of any sort whatsoever issued for purposes of
obtaining renters shall contain a written disclosure in not less that 18 point type stating:
“Dock,landing, and trail way are private property and renters may not use them, Using these
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properties is trespassing and may be prosecuted as such.” This language shall be used anytime
the rentals are represented as available, advertised,or listed including any and all internet
postings, rental/real estate listing and photograph, listing through any VRBO agency, rental
agency, real estate firm or other rental agency. It shall be Stabberts obligation to insure
compliance with the conditions in this section. Any violation, intentional or otherwise, shall be
considered a code and/or trespass violation with appropriate fines, law enforcement assistance
and further protective measures, if necessary, as determined by any enforcement officer or other
§JC agent or entity. Further, Stabbert shall, at his expense, install a professionally constructed
and installed, weatherproof gated entry to the dock, which shall provide access only to
Stabbett/Evans or their authorized invitees as identified in the joint use agreement. This gated
entry shall be installed and approved by Evans before any rental is made. Entry shall by shared
key or coded lock, The gate, locking device, and installation shall be by third party professional,
not by Stabbert personally or Stabbert employee or agent. The gated entry shall be locked
anytime a renter is on the property and Stabbert shall be responsible for making sure the gate is
locked when renters are anticipated or are on the property. Finally, Bvans may install,
professionally constructed and placed, ‘PRIVATE PROPERTY - NO TRESPASSING’ signs on
the dock, platform, and trail, as reasonably necessary to insure compliance,

Thank you Julie and please let me know if you have any questions. Tom Evans

Thomas C, Evans « Injury at Sea

4020 East Madison Street, Suite 210, Seattle, WA 98112
Tel: 206.527.8008, Ext. 2 » Toll Free: 1.800. SEA, SALT
Cell: 206.499.8000 Fax: 206.527.0725

E-mail: tom@maritimeinury. com www.injuryatsea.com

Please be advised that this e-mail and any files transmitted with it are confidential attornay-client communication or
may otherwise be privileged or confidential and are intended solely for the Individual or entity to whom they are
addressed. If you are not the inlended racipiant, please do not read, copy or retransmit this communication but
destroy Il immediately. Any unautharized dissemination, distribution or copying of this communication is striclly
prohibited,
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ey 19

Dan & Cheryl Stabbert
13019 NE 61st Place
Kirkland, WA 98033
206-383-1325

February 6, 2018

5an Juan County Development Department
Attention Julie Thompson

135 Rhode Street

Friday Harbor, WA 98250

Re: 2318 Obstruction Pass Road, Olga
Permit # PPROV0-17-0065 and PPROV0-17-0066
Response to Tom Evens email Sunday February 4" 2018

Via: Email JulieT@sanjuanco.com
Dear Julie,

Thank you for forwarding Tom Evan’s email, In response to his Proposed Conditions (1) and (2)

(1) Road Use

a. The Obstruction Pass formal entry with the stone pillars and steal automatic entry gates are
our farmal access to our property over a road that is also owned by Stabbert but which Evans
has an easement for accessing their property. Evans admits that the Stabbert’ rarely use this
access; in fact, | do not think we have used it more than a dozen times in four years. Evans
request that we post signs on our own property saying that use of our own road, on our own
property, through our formal access is far-reaching and not acceptable to Stabbert. The fact
remains that the back asphalt road that comes off of Point of View lane is the easiest and most
expeditlous remains and it will continue to be the most heavily used.

b. Stabbert as a good neighbor will in writing recommend that this road be the primary road
in any correspondence and instructions to potential users of the Stabbert property. Stabbert

will not relinquish our right to use our own road and formal access but once again the Point of
View access road is much more convenient and it, as Evans points out, is the road of cholce at

almast all times other than formal events.

(2). Dock Use

a. We believe the Joint Use Agreement (JUA) clearly spells out what is and what is not
prohibited. We believe the use of tenants, invitees, and others using the property are clearly
allowed under this agreement, What is not allowed is commercial use, and that is the argument
which Tom Evans applies and which is wrong. The Washington Supreme Court ruled that
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vacation rental use is not commercial use. Evans attempt to limit the dock is an attempt to
dampen the demand for this property as it would not have quite the appeal otherwise.

b. Tom Evans has implored us to not proceed with this application but rather come in under
the radar by renting on a case by case basis where we request the Evans approval, which the
Evans would not unreasonably withhold. We have rejected that approach and have chosen to
go through the formal process to ensure we are not cutting any corners. | have told Tom Evans
we would like to do the same with the JUA and utilize the dispute provision for arbitration
under the JUA to clearly define both the Evans and Stabberts rights over the dock use, platform
location, and any other items that might need some housekeeping between the parties. | also
told the Evans that we would abide by the outcome of the arbitration and if that prohibited the
dock used in any way, and then we would abide by it.

c. Based upon this and once again as a good neighbor policy, | propose the following language

be added to the permit approval:
i.  Stabbert shall abide by and communicate the rules

outlined in the Joint Use Agreement as regards the use of the dock.
il.  Stabbert shall place a sign at the foot of the Evans 4’

easerment path of “no trespassing” and shall clearly define this prohibition in any
correspondence to property users.

Evans continued attempts to prohibit our use of our property is moving from reasonable to
punitive. Large signs, legal penalties, prohibitions on who can and cannot install locked and
coded gates, (as Evans knows Stabbert has employee within their shipyard who build steel
gates, install electrical appliances, and who do woodwork), prosecution language in 18 point
font on any advertising, and much more are an attempt to make the Stabberts sorry for making
their request and to create eye sore and other psychological barriers to Stabberts use and
enjoyment of their property even when not being used by others.

We protest the Evans position and attempts at intimidation of legal costs, Supreme Court
hearings, and other punitive actions as noted above.

We feel our proposed additions to the permit offer the Evans and adjoining property owners
adequate protection for the issues they have raised while protecting our property rights as
owner's. We request that the permit be issued with our comments /additions as proposed

herein.

Regards,

e PR

Dan Stabbert
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San Ju-n County
Builaing Permit, Planning & Land Use

135 Rhone Street P.O. Box 947  Friday Harbor, WA 98250 pyunir 2 0
(360) 378-2354 (360) 378-2116 Fax (360) 378-3922 B
WWW.Sanjuanco.com

Permit Receipt
RECEIPT NUMBER 00015030

Account number: 007721 Date: 12/12/2017

Applicant; DAN & CHERYL STABBERT
13019 NE 61STPL
KIRKLAND, WA 98033

Type: check # 1187
Permit Number Fee Description Amount
FPPROVD-17-0066 FPLNG PROVISIONAL USE 1,000.00

Total: $1,000.00

Receipt Description:

Recelpt Comments:
VACATION RENTAL
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