MEMO
REPORT DATE:

February 16, 2021

TO:

San Juan County Council

CC:

Mike Thomas, County Manager
Erika Shook, AICP, DCD Director

FROM:

Adam Zack, Planner III

SUBJECT:

2036 Comprehensive Plan Update
Section B, Element 2, Land Use and Rural
Section B, Element 5, Housing
Accessory Dwelling Units (ADU)

BRIEFING:

February 22, 2021

ATTACHMENT:

A. Planning Commission Meeting Minutes, September 18, 2020.
B. Affordable Housing Workgroup Strategic Action Plan, Resolution 13-2017

Purpose
To discuss and get County Council direction on Accessory Dwelling Unit (ADU) policy and regulations.

Feedback Requested

Please provide direction on the following ADU related policy and regulatory topics:


Allowing additional ADUs, provided they are permanently restricted for affordable housing, and



Allowing the separate sale of ADU and primary residence, provided the underlying land remains
in the same ownership. This was requested by OPAL during the 2019 Annual Docket (request 190001).

Public Comments
Please send all public comments to compplancomments@sanjuanco.com. Do not copy the County
Council, Planning Commission members, or County Staff. Written public comments received by February
5, 2021, will be provided to the County Council. Comments should refer to the issue and option related
to the comment. Please focus public comments on the issues and options contemplated in this report.
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Background
Accessory Dwelling Units (ADUs) are defined in San Juan County Code (SJCC) 18.20.010 “A” Definitions as:
““Accessory dwelling unit (ADU)” means a living area that is accessory to the
principal residence, located on the same lot, and that provides for sleeping quarters,
kitchen, and sanitation facilities. An ADU may be internal, attached or detached.”
ADUs can be controversial in rural and natural resource lands because some people believe that ADUs
inappropriately increase the overall residential density. On the other hand, ADUs are typically smaller
residential units that may provide affordable rental homes, housing for on-site caregivers, and generally
allow flexible living arrangements. These tradeoffs make regulating ADUs challenging, particularly in a rural
county like San Juan County.

Previous Staff Memos
Staff provided the Planning Commission with a staff memo that discussed ADUs and provided additional
background. The August 7, 2020 Staff Memo is posted online at
https://www.sanjuanco.com/DocumentCenter/View/20930

Growth Management Act Requirements
The Growth Management Act (GMA) does not have specific requirements for ADUs. The GMA does,
however, have planning goals that highlight the challenging nature of regulating this residential use that
might contribute to rural density and at the same time provide flexible housing options. The list of GMA
planning goals is not listed in a prioritized order. The planning goals are coequal. The GMA planning goals
in RCW 36.70A.020 articulate the following objectives:
“(2) Reduce sprawl. Reduce the inappropriate conversion of undeveloped land into
sprawling, low-density development.
(4) Housing. Encourage the availability of affordable housing to all economic
segments of the population of this state, promote a variety of residential densities
and housing types, and encourage preservation of existing housing stock.”
Further complicating this issue, the GMA does not have a definition of what constitutes sprawling, lowdensity development. To avoid a top-down planning approach, the State Legislature left counties and
cities planning under GMA to determine what sprawling, low-density development means for their
jurisdiction. Ultimately, this has left the public, local governments, the Growth Management Hearings
Board (GMHB), and courts to wrestle with the concept of sprawl since the GMA was adopted. The question
of what constitutes sprawling, low-density development is one of the most litigated aspects of the GMA.
The County has encountered the debate about density, sprawl, and ADUs in the past. The County’s
previous ADU regulations were successfully appealed to the GMHB in cases 03-2-0002 and 06-2-0024c
partially on the basis that they did not meet the GMA goal of reducing sprawl. The GMHB issued a final
decision and order remanding the ADU regulations to the County and requiring that the issue of sprawl
be addressed. In response to the GMHB final decision and order, the County adopted Ordinance 12-2007,
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which established the current ADU regulations in SJCC 18.40.240 Accessory dwelling units. These
regulations limit the number of detached ADUs that may be constructed in any given year to twelve
percent of the single-family residential units constructed outside San Juan County’s urban growth areas
(UGAs) and activity centers in the preceding year. They also established specific performance standards
for ADUs such as requiring they share utilities and a driveway with the principal residence.
One of the outcomes of Ordinance 12-2007 is the lottery system for assigning the limited number of
detached ADUs allowed each year. The lottery process was established by Resolution 59-2009.
Applicants who are awarded eligibility during the lottery have 150 days to apply for a building permit.
Applicants who are not awarded eligibility during the lottery are placed on a waitlist. If lottery winners
miss the building permit deadline, the next person on the waitlist is awarded eligibility and has 150 days
to turn in a building permit. Every year there are typically between two and five applicants interested in
constructing ADUs that are unable to due to the limited number allowed.
The issue of ADUs and affordable housing has been raised during public outreach because the number of
ADUs allowed in the County is limited and they are typically smaller dwelling units that might have lower
rents. Allowing more ADUs to provide additional affordable homes is seen by some in the community as
an option for increasing affordable rental homes and growing diversity in the housing stock. Though some
members of the public may support allowing more ADUs, the specters of sprawl and inappropriate rural
density loom large for others.
There is not a policy in Element B.2 Land Use and Rural of the Comprehensive Plan (Plan) specifically
addressing ADUs either in the general policies or in the land use designation-specific policies. While, the
County is not required by GMA to adopt an ADU policy in Element B.2 Land Use and Rural, an ADU-specific
policy could provide additional direction for future code amendments.
The 2009 Housing Element includes some discussion of ADUs as an existing source of housing for some
very low- to middle-income households. However, it points out that many ADU owners choose to pursue
the vacation rental market rather than renting to long-term residents. The Housing Element does not
include ADU-specific policies; though, it identifies the goal of providing the geographic and regulatory
opportunities needed for the construction of affordable units. It also includes policies supporting
increased density allowances specifically for affordable housing.
The regulations for ADUs are established in SJCC 18.40.240 Accessory dwelling units (ADUs). Some of the
key ADU regulations are:


ADUs count as a separate dwelling unit for density purposes outside of UGAs and activity
centers, except when allowed pursuant to an ADU permit (SJCC 18.40.240(A));



ADUs cannot exceed 1,000 square feet of living area (SJCC 18.40.240(F)(1));



ADUs must be owned by the same owner as and share a driveway and utilities with the
principal residence (SJCC 18.40.240(F));



The number of ADUs allowed outside of UGAs and activity centers is limited to no more than
twelve percent of the total number of building permits for new single-family residences issued
for the previous year outside of UGAs and activity centers (SJCC 18.40.240(G)(1)(b);



The ADU cannot be more than 100 feet from the principal residence (SJCC 18.40.240(G)(2));
and
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A detached ADU is not permitted on parcels less than:


Five acres in any rural designation;



Ten acres in agricultural resource land; and



Twenty acres in forest resource land (SJCC 18.40.240(G)(4)).

The County can consider amending the ADU regulations during the Plan update, but any changes to these
standards could result in an appeal to the GMHB over density concerns.

Issue 1: Should ADUs be allowed to be exempt from the lottery provided they are
permanently restricted for affordable housing?
Planning Commission Recommendation
At their September 18, 2020 meeting, the Planning Commission approved the following motion
(Attachment A):
As part of the Comprehensive Plan update process, the Planning Commission review and
reevaluate the current guesthouse ordinance, performance standards, and lottery
requirement.

Background
One of the major issues facing the County right now is the lack of affordable housing. There is a
shortage of homes for sale and long-term rentals that are affordable for most working people in the
County. ADUs are an option for increasing the supply of affordable rental housing because they are
typically smaller than primary residences and are sometimes developed specifically for rental
housing. During public outreach, ADUs are consistently mentioned as a desirable part of the solution
to the affordable housing problem in the County.
In 2017, San Juan County adopted the Affordable Housing Workgroup Strategic Action Plan with
Resolution 13-2017 (Attachment B). The affordable housing workgroup included leaders in business,
housing non-profits, the building community, school districts, Town of Friday Harbor, community action
groups, and County staff. The workgroup identified three strategies and seventeen actions to help address
the affordable housing shortage in the County. One action identified ADUs as an option increasing the
affordable housing stock. The Affordable Housing Workgroup Strategic Action Plan Strategy 2, Action B
states:
“Consider incentives for construction of accessory dwelling units (ADUs) for year-round
rentals with third party monitoring (e.g., density bonuses, change land use designations
to allow on smaller lots; change land use to allow to be built further from main house, on
a separate septic system, etc.)”
The problem is that simply allowing more ADUs will not satisfy the GMA mandate to reduce sprawl
discussed above, as the County found out in the appeal of the previous ADU regulations. The question
then is, “How can the County allow more ADUs for affordable housing without allowing unacceptable
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levels of rural density?”
One possible answer is to allow more ADUs provided they are required to be affordable housing. In
exchange for the right to construct an ADU, the property owner would be required to rent the unit below
market rate if she were to decide to rent the unit. This essentially trades additional development rights
for a public benefit.
The idea is to strike a balance between GMA Planning Goal 2 to reduce sprawl and Planning Goal 4 to
allow diverse and affordable housing types. There are two factors that are likely to help with this balance
and prevent excessive development of ADUs with an affordable housing requirement. First, the ADU
regulations could continue to include rural minimum lot sizes in SJCC 18.40.240(G)(4). The required
minimum lot size is five acres in any rural designation, ten acres in agricultural resource land, twenty acres
in forest resource land, and no minimum in UGAs and activity centers. Essentially this affordable ADU
allowance combined with the minimum lot size will allow up to one dwelling unit per two and-a-half acres
in rural areas, one dwelling per five acres in agricultural resource land, and one unit per ten acres in forest
resource land provided the ADU is an affordable housing unit.
The second factor that is likely to prevent widespread proliferation of new ADUs with the affordability
requirement is the affordability requirement itself. Many property owners and developers are hesitant to
build structures or establish uses that restrict the property in a way that requires a notice-to-title.
Furthermore, affordable housing development is often met with not-in-my-backyard resistance and, in
the case of ADUs, the development will literally be in someone’s backyard. The affordable ADU density
bonus requires a trade that many property owners are unlikely to want to make.
The requirements for affordable housing are established in SJCC 18.60.260. The standards define two
types of affordable housing, long-term and permanent, in SJCC 18.60.260(D) and (E), which state:
D. Long-Term Affordability. In order to qualify as affordable housing, housing must
provide assurance of affordability to applicable income groups for at least 50 years for
ownership housing and 20 years for rental housing by one or more of the following
methods:
1.
Ownership of land or land and structures by a public agency or nonprofit
housing provider;
2.
Granting of a restrictive use easement in a form specified by the County
for the portions of the site encompassing the affordable units to San Juan County
for the purpose of affordable housing development;
3.
In the case of rental housing only, the units are subject to a contract with
a housing provider which assures their affordability for a minimum of 20 years; or
4.
Housing which because of its size, location, amenities, restrictions on
development or use, or other characteristics, has been specifically determined by
resolution of the board of County commissioners to be affordable.
E. Permanently Affordable Housing. In order to qualify as permanently affordable
housing, housing must provide assurance of affordability to applicable income groups for
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at least 99 years by one or more of the following methods:
1.
Ownership of land or land and structures by a public agency or nonprofit
housing provider with assurance of affordability for at least 99 years;
2.
Granting of a restrictive use easement in a form specified by the County
for the portions of the site encompassing the affordable units to San Juan County
for the purpose of affordable housing development;
3.
Housing which because of its size, location, amenities, restrictions on
development or use, or other characteristics, has been specifically determined by
resolution of the board of County commissioners to be permanently affordable.
Allowing ADUs as affordable housing is both a land use and a housing issue. Draft Element B.5 Housing
proposes two policies that would support allowing ADUs for affordable housing.
Proposed housing goal 1, policy 2: Support the development of housing stock that meets
the needs of those in the low, moderate, middle and upper-middle income brackets.
Proposed housing goal 6, policy 3: Promote the design, construction, and maintenance
of quality affordable rental units to serve long-term residents of various family sizes and
income levels.
If the County decides to allow more ADUs subject to affordability requirements, it can stipulate whether
the requirement be for long-term or permanent affordability. The County does not have to specify longterm or permanent affordability, leaving it up to the property owner to decide. It is likely that most
property owners would prefer long-term affordability over permanent affordability because this is a lesser
commitment. Long-term affordability restricts the sale price for fifty years and the rent for twenty years.
On the other hand, the permanent affordable housing restrictions would provide a greater public benefit
because the affordability requirements will be in place through the life of the structure. Permanent
affordability places price restrictions on the sale and rental of the housing unit for at least ninety-nine
years.

Issue 2: Should separate sale of ADU and primary residence be allowed, provided
the underlying land remains in the same ownership (Docket Request 19-0001).
Planning Commission Recommendation
At their meeting on September 18, 2020, the Planning Commission recommended making no change to
the ADU regulations to allow the separate sale of ADU and principal residences.

Background
One change to the ADU code was proposed during the 2019 Annual Docket process in request 19-0001
submitted by OPAL Community Land Trust. They proposed amending SJCC 18.40.240(F) to allow separate
ownership of an ADU and primary residence provided the owner of the underlying land remains the same.
The community land trust model sells improvements (dwelling units) to individuals while the trust remains
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the owner of the underlying land. This model reduces the cost of home ownership by removing the cost
of land from the housing unit purchase price. OPAL’s proposal would allow them to develop a parcel with
both a primary residence and ADU and sell each individually while the community land trust maintains
ownership of the underlying land. During the 2019 Docket process, the County Council decided to address
this request during the Plan update.
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ATTACHMENT A

ATTACHMENT B

