MEMO
REPORT DATE:

September 3, 2021

TO:

San Juan County Planning Commission

CC:

Mike Thomas, County Manager

FROM:

Adam Zack, Planner III

SUBJECT:

2036 Comprehensive Plan (Plan) Update
Element B.2 Land Use and Rural
Mineral Resource Land Overlay (MRLO)

DISCUSSION:

September 29, 2021

ATTACHMENTS:

A. Washington Department of Natural Resources (WADNR) correspondence
regarding WADNR Reclamation Permit 13228

PURPOSE

To provide the Planning Commission with answers to their follow up questions about the MRLO and provide
an alternative proposed MRLO designation in response to public comments received.

PUBLIC COMMENTS

Please send all public comments to compplancomments@sanjuanco.com. Please do not copy the County
Council, Planning Commission members, or County Staff. Written public comments received by September
16 will be provided to the Planning Commission prior to the meeting. Please focus public comments on the
issues and options contemplated in this report.

BACKGROUND

The County is in the process of updating the Plan to prepare for the projected growth through the year 2036.
The WA State Growth Management Act (GMA) requires the County periodically review and update the Plan
as necessary. Staff has been directed to look at mineral resource land designations during the Plan update.
At the Planning Commission meeting on July 16, 2021, the commission considered areas proposed for
designation under the Mineral Resource Land Overlay (MRLO). No lands currently are designated MRLO.
The proposal was to designate existing mining operations that requested designation under the MRLO. The
proposal is detailed in a July 2, 2021 staff memo posted online here:
https://www.sanjuanco.com/DocumentCenter/View/23413/
During the July 16 discussion, the Planning Commission asked for follow up on the following four topics for
their September meeting:
1. WADNR monitoring of mining operations;
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2. How WADNR do their permitting;
3. How the nuisance laws work; and
4. Do nuisance laws cover non-mining activities?

Topic 1: WADNR Monitoring of Mining Operations

WADNR monitors surface mines, which includes performing on-site inspections. Inspections are performed
every 1 to 2 years. These inspections are conducted to ensure that mining operations are complying with
their permit conditions and reclamation requirements. In an email dated July 28, 2021, WADNR Chief
Reclamation Geologist Rian Skov described the WADNR semi-annual inspection process as follows
(Attachment A):
Inspections of mine permits include DNR looking at the mining related disturbance to assess
required performance security, and whether the mine is working within their permitted
boundaries. We also look for things such as signs of unstable slopes, topsoil conservation,
completed reclamation, revegetation growth, and any other site specific aspects of a
project that can impact reclamation. Things we do not look at are operational issues (hours
of operations, traffic, noise, etc.) or operational stormwater issues which are covered by
the Sand and Gravel General permit through the department of Ecology. DNR has
jurisdiction over stormwater control at time of final reclamation.
In response to concerns expressed by neighboring property owners, staff asked WADNR whether any
violations of permit #13228 for Egg Lake Quarry have been reported. In an email dated July 28, 2021, Mr.
Skov stated, “With regard to violations of the permit: Two notices of correction have been issued to the mine.
These are not actual violations per se, only a notice that something needs attention. Both of the notices have
been resolved, and no current notices of correction or enforcement actions are open for this site (Attachment
A).”

Topic 2: How WADNR do Their Permitting

The WA Surface Mining Act requires a surface mine reclamation permit in either of the two following
situations:


The property owner intends to initiate a surface mine, or



Removal of minerals result in one of the following:
o

More than 3 acres of disturbed area;

o

Mined slopes exceed 30 feet high and a slope steeper than 1 horizontal foot to 1 vertical
foot; or

o

More than 1 acre of disturbed area within an 8 acre area from mineral prospecting or
exploration activities. (Source: https://www.dnr.wa.gov/programs-and-services/geology/energy-miningand-minerals/surface-mining-and-reclamation#when-do-i-need-a-surface-mine-reclamation-permit?)

When a property owner applies for a surface mine reclamation permit, WADNR consults with the local
jurisdiction to ensure that the mine was legally established. WADNR requires a SM-6 form completed by the
local jurisdiction before they issue a surface mine reclamation permit. The SM-6 form for WADNR Permit
13228 (Egg Lake Quarry) is included in Attachment A as an example.
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The purpose of the WADNR surface mine reclamation program is to ensure that lands and waters in the state
are protected and reclaimed after mining is complete. The idea is to restore vegetation, soil stability, and
water conditions after mining to ultimately prepare the site for future uses after mining has been completed.

Topic 3: How the Nuisance Laws Work

The principal function of the MRLO is to provide mining operations protection from nuisance claims for
mineral resource extraction and processing activities. Without the MRLO, mining activities at existing
operations can be considered a nuisance. A nuisance claim is a legal challenge to a land use which asserts
that a use is interfering with a property owner’s reasonable use and enjoyment of their land. More
information about nuisances is available on the Municipal Research and Services Center (MRSC) website at
http://mrsc.org/home/explore-topics/legal/regulation/nuisances-regulation-and-abatement/what-is-anuisance.aspx.
Nuisance is defined in RCW 7.48.120 as:
Nuisance consists in unlawfully doing an act, or omitting to perform a duty, which act or
omission either annoys, injures or endangers the comfort, repose, health or safety of
others, offends decency, or unlawfully interferes with, obstructs or tends to obstruct, or
render dangerous for passage, any lake or navigable river, bay, stream, canal or basin, or
any public park, square, street or highway; or in any way renders other persons insecure in
life, or in the use of property.
The San Juan County MRLO regulations provide mine operators relief from nuisance claims in SJCC
18.35.015(C)(1), which states:
Nuisance. The following shall not be considered a nuisance: mineral resource extraction and
processing activities, operations (except between 7:00 p.m. and 7:00 a.m. and on
weekends), facilities or appurtenances thereof, conducted or maintained for commercial
mineral resource extraction and processing purposes on land designated as mineral
resource land, regardless of past or future changes in the surrounding area land use or land
use designation.

Topic 4: Do Nuisance Laws Cover Non-Mining Activities?

The nuisance protection in SJCC 18.35.015(C)(1) is narrowly defined, limited to mineral resource extraction,
processing, operations, and facilities conducted or maintained for commercial mineral resource extraction
and processing. SJCC 18.35.015(C)(1) further constrains nuisance protections to Monday through Friday,
7:00 am to 7:00 pm. Nuisance protections do not extend later into the evening and the weekends.
Mineral extraction is defined in SJCC 18.20.130 “M” definitions as follows:
“Mineral extraction” means the removal of naturally occurring materials from the earth for
economic use. Extraction materials include nonmetallic minerals such as sand, gravel, clay,
coal, and various types of stone.
The nuisance protection established in SJCC 18.35.015 for the MRLO do not cover activities or uses that fall
outside of the definition above.
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ALTERNATIVE MRLO DESIGNATION

The owner of the Egg Lake Quarry on San Juan Island proposed the MRLO on three parcels. Neighboring
property owners are concerned that designating two of the three parcels under the MRLO might allow the
existing quarry to expand into the adjacent neighborhood. The MRLO does not change the land uses allowed
and would not allow the existing quarry to expand without a land use permit, but the nuisance protection
provided by the overlay could have negative impacts on the neighboring residential area. In response to the
public comments, staff proposes an alternative MRLO designation for this area. The proposed alternative is
to limit the MRLO to the property with the existing quarry that is permitted by WADNR, excluding the two
smaller parcels proposed by the applicant. This alternative is shown in Map 1 below.
Map 1. Staff Alternative MRLO Designation for Egg Lake Quarry.

Amending the proposed MRLO as shown in Map 1 should address the concerns of both the applicant and the
neighboring property owners. Limiting the MRLO to the existing quarry can address the neighbor’s concerns
about the quarry expanding into the neighboring subdivision while also designating the existing quarry as
mineral resource land.
If the Planning Commission would like to make a preliminary recommendation on the MRLO that
incorporates the alternative shown in Map 1, the following motion can be used:
The Planning Commission makes a preliminary recommendation to establish the Mineral
Resource Land Overlay as proposed in the MRLO staff memo dated July 2, 2021,
incorporating the alternative proposed in Map 1 of the MRLO staff memo dated September
3, 2021.
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ATTACHMENT A

Adam Zack
From:
Sent:
To:
Cc:
Subject:

Skov, Rian (DNR) <Rian.Skov@dnr.wa.gov>
Wednesday, July 28, 2021 9:32 AM
SHAFER, ANA (DNR); Adam Zack
DNR RE Public Disclosure
RE: WADNR Mining and Reclamation Permit 13228

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you recognize the
sender and know the content is safe.

Hi Adam,
I wanted to follow up Ana’s email to provide you some answers to your other questions.
With regard to concerns that the mine was legally established, it was. The site was permitted as a surface mine with DNR
in 2016 and is operating under a legal non-conforming use with San Juan County (which is verified on the SM- 6 form that
Ana sent). The site is also covered under an Ecology Sand and Gravel general permit. The mine does appear to be
operating within the parameters of their permit, although the last inspection performed in 2019 indicated that the
mined depth may have exceeded the permitted depth (70 ft. mined vs 60 ft. permitted), but the report also indicates
that they are working within their permit boundaries (which includes the vertical limits of the permit). The inspector
who did the inspection was one of our most experienced folks, so that’s a bit odd that he didn’t identify it as being out of
a boundary, and not something that Eli would have overlooked. So that’s something that I’ll be following up on in the
coming weeks to get sorted out. There could be a few explanations for that, but I would like to investigate that before I
make any guesses as to why that was documented that way.

Inspections of mine permits include DNR looking at the mining related disturbance to assess required performance
security, and whether the mine is working within their permitted boundaries. We also look for things such as signs of
unstable slopes, topsoil conservation, completed reclamation, revegetation growth, and any other site specific aspects
of a project that can impact reclamation. Things we do not look at are operational issues (hours of operations, traffic,
noise, etc.) or operational stormwater issues which are covered by the Sand and Gravel General permit through the
department of Ecology. DNR has jurisdiction over stormwater control at time of final reclamation.
With regard to violations of the permit: Two notices of correction have been issued to the mine. These are not actual
violations per se, only a notice that something needs attention. Both of the notices have been resolved, and no current
notices of correction or enforcement actions are open for this site.
I’ll follow up with you after I get a chance to get out and do an inspection of the site. Given our staff shortages and
agency wildfire priority directive, it may be a few weeks before I can coordinate that, but I will work to get up there as
soon as I can.
Hope this helps, let me know if you have any more questions.

Rian Skov LG, LEG
Chief Reclamation Geologist
Washington Geological Survey
Washington Department of Natural Resources
1111 Washington St. SE
Olympia, WA 98504
Rian.skov@dnr.wa.gov
Office: (360)902-1433
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Cell: (360)704-0963

From: SHAFER, ANA (DNR) <ANA.SHAFER@dnr.wa.gov>
Sent: Wednesday, July 28, 2021 8:04 AM
To: Adam Zack <adamz@sanjuanco.com>
Cc: Skov, Rian (DNR) <Rian.Skov@dnr.wa.gov>; DNR RE Public Disclosure <publicdisclosure@dnr.wa.gov>
Subject: RE: WADNR Mining and Reclamation Permit 13228
Hi Adam,
Thanks for your patience. I’ve attached the SM-6 and the SM-9. I also attached Exhibit A (part of the permit, SM-9). This
is the document with permit-specific conditions.
I attached inspection reports from 2016, 2018, and 2019. It was last inspected in December 2019.
Rian has more familiarity with this specific permit. He should be able to help you with answers to your other questions.
Regards,
Ana
Ana Shafer, LG, LEG (she/her)
Assistant State Geologist
Assistant Director for Surface Mine Reclamation
Washington Geological Survey
Washington Department of Natural Resources
(253) 569-2307
ana.shafer@dnr.wa.gov

From: Adam Zack <adamz@sanjuanco.com>
Sent: Thursday, July 22, 2021 10:44 AM
To: Skov, Rian (DNR) <Rian.Skov@dnr.wa.gov>; SHAFER, ANA (DNR) <ANA.SHAFER@dnr.wa.gov>
Subject: RE: WADNR Mining and Reclamation Permit 13228

External Email
Hi Rian,
Thanks for the follow up. I’ll keep an eye out for your response.

Adam Zack

Planner III
Department of Community Development
San Juan County, WA
360-370-7580
adamz@sanjuanco.com
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NOTICE: All emails, and attachments, sent to and from San Juan County are public records and may be subject to
disclosure pursuant to the Public Records Act, Chapter 42.56 RCW.

From: Skov, Rian (DNR) <Rian.Skov@dnr.wa.gov>
Sent: Thursday, July 22, 2021 8:34 AM
To: Adam Zack <adamz@sanjuanco.com>; SHAFER, ANA (DNR) <ANA.SHAFER@dnr.wa.gov>
Subject: Re: WADNR Mining and Reclamation Permit 13228

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you recognize the
sender and know the content is safe.

Hi Adam,
You got the right folks. I should be able to get this info to you a bit later today. I just wanted to follow up and let you
know we’re on it, just a bit short staffed at the moment, so requests are taking a little longer than normal to get to.
Rian
Get Outlook for iOS
From: Adam Zack <adamz@sanjuanco.com>
Sent: Wednesday, July 21, 2021 9:53:14 AM
To: SHAFER, ANA (DNR) <ANA.SHAFER@dnr.wa.gov>; Skov, Rian (DNR) <Rian.Skov@dnr.wa.gov>
Subject: WADNR Mining and Reclamation Permit 13228

External Email
Hi Ana and Rian,
I reached out to John Bromley, the person listed as the surface mine reclamation specialist covering San Juan County on
the WADNR website, but was advised to contact you with questions while he is on leave. I have a few questions about
permit 13228 for Egg Lake Quarry on San Juan Island. Let me know if I should contact someone else for more
information about permit 13228. The operators have asked for designation under the San Juan County mineral resource
land overlay (MRLO). The neighbors have concerns about whether this operation was legally established and/or
operating within the parameters of their permit. Admittedly, I’m not very familiar with the WADNR permitting and
inspection process for surface mines.
Can you provide a copy of the SM-6 form for this permit?
Are there specific permit conditions for permit 13228?
In general, what is involved with WADNR inspections for this type of permit?
When was the last inspection conducted for this permit?
Has the operation been cited for violations of permit 13228?
I appreciate your help. Please let me know if I should contact someone else at WADNR for this information.
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Thanks,

Adam Zack

Planner III
Department of Community Development
San Juan County, WA
360-370-7580
adamz@sanjuanco.com
NOTICE: All emails, and attachments, sent to and from San Juan County are public records and may be subject to
disclosure pursuant to the Public Records Act, Chapter 42.56 RCW.
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